GOVERNOR'S OFFICE OF GENERAL COUNSEL
October 5, 2010

Terry Mutchler, Executive Director
Office of Open Records
Commonwealth Keystone Building
400 North Street, 4th Floor
Harrisburg, PA 17120-0225

VIA FACSIMILE 717-425-5343

Re:  Appeal No, 2010-0774

Dear Executive Director Mutchler,

Attached please find the Department of Labor and Industry’s Petition for Reconsideration
of the above-referenced determination. All parties have been served by copy of this
letter.

Thank you for consideration of this matter.
Respectfully,

%_\1

Thomas P. Howell
Assistant Counsel

cc:  Ronald Rudberg
J. Chadwick Schnee, Appeals Officer
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651 BOAS STREET | 10™ FLOOR | HARRISBURG, PA 17121 ﬁ peﬂnsylvama
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF OPEN RECORDS

In the matter of

Ronald Rudberg;
Petitioner

Docket No, AP 2010-0774

Pennsylvania Department of
Labor and Industry;
Respondent

PETITION FOR RECONSIDERATION

Pursuant to Section 35.241 of the General Rules of Administrative Practice and
Procedure, 1 Pa. Code § 35.241, the Department of Labor and Industey (Department) petitions
the Pennsylvania Office of Open Records (OOR) for reconsideration of its final determination
entered to the extent that such determination was issued in favor of Ronald Rudberg (Requester)
pursuant to the Right to Know Law (RTKL), 65 P.8. §§ 67.101-67.3104, on the following

grounds,

1. On September 20, 2010, OOR rendered a final determination in Requester’s
appeal from the Department’s partial denial of a June 30, 2010 request for records. The

final determination is attached as Exhibit 1.



2, Relevantly, Requester sought persomuel records relating to “position

nutnber 185116, including “all interviewee . . . Employee Performance Reviews

(EPR’s).”

3, In response to the request, the Department provided records, but withheld,

inter alia, EPRs, citing 65 P.S, § 67,708(b)(7)(ii).

4, On appeal to the OOR, Requester asserted that the Department was not
entitled to withhold records under 65 P.S. § 67.708(b)(7)(1), (iii), (iv), (v), (vi), (vii), (viii)
and (ix); 65 P.S. § 67,708(b)(10); or 65 P.S. § 67.708(b)(12). Requester’s appeal is

attached as Exhibit 2.

5. Requester never asserted that 65 P.S. § 67.708(b)(7)(ii) (relating to “a

performance rating or review”) was inapplicable,

6. Inresponse to Requester’s appeal, the Depariment submitted a letter brief
and an affidavit addressing the non-existence of records, and the extent of the
Department’s deliberations,

ERRORS ASSERTED
7. As set forth below, the OOR erred in sua sponte raising issues on appeal

that were neither raised by the Requester nor communicated to the Department,



Specifically, section 1101 of the RTKL, 65 P.S. § 67.1101, requires that appeals
“state the grounds upon which the requester asserts that the record is a public record , . |
and shall address any grounds stated by the agency for delaying or denying the request.”
Herein, although Requester asserted that no other subsection of 65 P.S. § 67.708(b)(7)
appeared to apply, requester did not assert that 65 P.S. § 67.708(b)(7)(ii) (relating to “a
performance rating or review™) was inapplicable. Further, the Requester never raised any
allegation that the requested EPRs related to anyone other than agency employees. Thus,
the Department was not provided notice that the applicability of 65 P.S. § 67.708(b)(7)(i)
was at issue before the Appeals Officer. Nevertheless, the OOR sua sponte disregarded
the Department’s denial, and held that the Department “did not provide sufficient legal or

factual basis that the EPRs related “to an agency employee,”

In fact, had the Department received notice that the applicability of 65 P.S. §
67.708(b)(7)(ii) was at issue, the Department would have provided additional information
and argument regarding the requested “EPRs.” In particular, the Department would have
pointed out thét the term “EPR” is a term of art describing a specific performance review

document that applies only to employees of Commonwealth Agencies.

In fact, section 9.2 of the Commonwealth’s personnel rules, found in Management

Directive 505.7 (available at www.oa.state.pa.ns), defines BPRs, stating:

9.2 Performance Evaluation Systems.



(@) The performance evsluation instrument covering most
commonwealth employees Is the Employee Performance
Review (EPR), Form 363L. This instrument is used for all
employees under the Governor's Jurisdiction, including
management, supervisory and rank and file. The only
exceptions are cahinet officials, Liquor Control Board Wine &
Splrits Stores personnel, Department of Education teachers in
the D4 bargaining unit, attorneys and law clerks under the
jurisdiction of the Office of General Counsel and other
categories of employees designated by the Offica of
Administration.

(emphasis added).! Thus, within the context of the request, all EPRs “relate to an
agency cmployee.” The OOR’s determination to the contrary is without legal or factual

support. Therefore, the OOR’s determination respect to such issue was flawed, and

should be reconsidered.

WHEREFORE, the Department of Labor and Industry respectfully requests that

the Office of Open Records reconsider its September 20, 2010 final determination in this

matter any deny the appeal of Ronald Rudberg,

Respectfully submitted,

M

Thomas P. Howell

Dated: 10/05/2010 Assistant Counsel

i Management directives have the force and effect of law, See Keim v. Comntonwealith, Department of Health, 543

A.2d 1261, 1265 (Pa. Cmwlth, 1938),



CERTIFICATE OF SERVICE

I hereby certify that T am serving the preceding Petition for Reconsideration of the
Department upon the persons and as indicated in the manner below,

Terry Mutehler, Executive Director
Office of Open Records

400 N. Front Strest, 4 Floor
Harrisburg, PA 17120-0225

(via email: tmutchler@state.pa.us)

J. Chadwick Schnee, Appeals Officer
Office of Open Records

400 N. Front Street, 4™ Floor
Harrisburg, PA 17120-0225

(via email: jschnee@state.pa.us)

Ronald L. Rudberg

9 Columbus Street

Belle Vernon, PA. 15012

(Via First-Class Matil, postage prepaid)

AT e

Thomas P. Howell

Assistant Counsel

Office of Chief Counsel

Workers' Compensation Divigion
1171 South Cameron Streect Room 327
Harrisburg, PA 17104-2501

(717) 783-4467

Dated: October 5, 2010
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QFFICE OF OPEN RECORDS

FINAL DETERI\/IDIATION
IN THE MATTER OF
RONALD RUDBERG, :
Complainant s
Docket No.: AP 2010-0774
v,

PENNSYLVANIA DEPARTMENT OF :

LABOR & INDUSTRY, !
Respondent :
INTRODUCTION

Ronald Rudberg (the “Requester™) submitted a request (the “Request”) to the
Pennsylvania Department of Labor & Industry (“L&I”) generally seeking various
cmployment-related records pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 et

seq., ("RTKL”). L&I partially denied the Request under vatious RTKL exemptions and

Pt et e mamaign, s

the Requastér aﬁ}ﬁégieé-t.o the Office of dpen Records (“dOR”j. For the reasons set forth
in this Final Determination, the appeal is granted in pavt and denied in part and L&l is
not required to take further action.
FACTUAL BACKGROUND
On Jure 30, 2010, the Request was filed, seeking a varlety of records related to

“Position No. 185116, Announcement No. 23-407,” including;
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1. For each interview conducted for the above noted position notes,
written evaluations, and grading/scoring notes of each of the
interviewees by each interviewer who conducted the interviews, ...

(2]  For each interview referenced in paragraph 1 above, the interview
questions that were posed to each inferviewee. . .

[3.1  The equal Employment Review Certificate (EERC) Form STD-
483 for the Position Number 185116 herein referenced Interviews,

[4]  Any document related to or reflects the scoring criteria, notes and
prooess for the interviews references in paragraph 1 above.

[5.1  For all interviewees, copies of their SC[S]C applications submitted
for position number 185116, Additionally, all interviewee
resumes, Employee Performance Revievs (EPR’s) and any other
materials submitted for the above referenced interviews,

[6.]  The dates all three interviewers attended the [L&I} Interview and
Selection Training for managers and supervisors.

{7}  Information as to how the interview panel was selected and who
determined the interview panel members.

(8]  An explanation as to why a representative of the EEOC was not
present for this particular interview,

(9] A copy of the policy/procedute of when and when not an EEOC
representative participates in interviews.

Within five business days, L&I invoked a thirty-day extension to respond pursuant to 65
P.S. § 67.902(b). On August 9, 2010, L&) granted the Request for item 3 and item 5 with
respect to the application and résumé of the successful applicant with redactions for
personal identification information under 65 P.S, § 67.708(b)(6), but denied the
remainder of the Request, With respect to the employment applications, résumés and
. EFRs for the unsuccessful applicants, L&I withheld these records under 65 P.S. §
67.708(b)(7). Additionally, L&I denied access to items 1,2 and 4 of the Request under
the 65 P.8. § 67.708(b)(7) and the “interal, predecisional deliberations™ exemption
pursuant to 65 P.S. § 67.708(b)(10)." The BPR for the individual hired was withheld

undex the personnel xecords exemption. Further, L&T denied items 6, 7 and 8, stating that

' L&Tatso cited the exemption for “notes and working papers” under 65 P.S. § 67.708(b)(12), but did not
atldress this exemption on appeal,



these items sought answers to questions rather than records. Finally, item 9 was denied -
“based on its nonexistence.

The Requester appealed to the OOR on August 23, 2010, contending that L&I
improperly denied access to the applications, résumés and EPRs for the unsuccessful
applicants, as well as items 1, 2 and 4. The Requester also stated that L& should have
provided responsive records related to items 6, 7 and 8, The OOR invited both paities to
supplement the record. L&I provided a position statement further explaining its reasons
for denying access to responisive records, as well as a sworn affidavit from its Labor
Relations Coordinator,

LEGAL ANALYSIS

The RTKL is “designed to promote access to official government information in
order to prohibit sectets, scrutinize the aetions of public officials and make public
officials accountable for their actions.” Bowling v. OOR, 990 A2d 813, 824 (Pa.
Commw. 2010). The OOR is authorized to hear appeals for all Commonwealth and local
agencies, See 65 P.S. § 67.503(a). An appeals officer is required “to review all
information filed relating to the request.” 65 P.S. § 67.1102(a)(2). An appeals officer

_ may conduet a hearing to resolve an appeal. The decision to hold a hearing or not hold a
hearing is discretionary and non-appealable. Jd. The law also states that an appeals
officer may admit into evidenge testimony, evidence and documents that the appeals
officer believes to be reasopably probative and relevant 1o an issue in dispute. d, Here,
neither party requested a hearing, the facts are undisputed, and the OOR has the

Necessary, requisite information and evidence befors it to properly adjudicate the matter.



L&l is 2 Commonvealth agency subject to the RTKL that is required to disclose
public records. 65 P.S. § 67.301. Records in Possession of a Commonwealth agency are
presumed public unless exempt under the RTK~L or other law or protected by a privilege,
judicial order or decree. See 65 P.S. § 67.305. An agency bears the burden of proving
the applicability of any cited exemptions.‘ See 65 .3, § 67.708(h).

Section 708 of the RTKL cleatly places the burden of proof on the public body to
demonstrate that 2 record is exempt, In pertinent part, Section 708(a) states: “(1) The
burden of proving that a record of a Commonwealth agency or local agenoy is exempt
from public access shall be on the Commotwealth agency ot local agency receiving a
request by a preponderance of the evidence.” 65 P.S. § 67.708(a). Preponderance of the
evidence has been defined as “evidence which as 2 whole shows that the fact sought to be
proved is more probable than not.” BLACK'S LAW DicTioNarRY 1064 (8th éd.); see also
Commorwenlth v, Williams, 567 Pa. 272,786 A.24 961 (2001).

1. | Applications, résumés and EPRs for the unsuccessful applicants

Under the RTKL, certain “records relating fo an agency employee,” such as a
“performance rating or review” 6r an “employment application of an individual who is
not hired” by an agenoy, are exempt. See 65 P.S. § 67,708(b)(7). Based on the
underlying purpose of the RTKL, however, “exemptions from disclosure must be
narrowly construed,” Bowling, 990 A.2d at 824,

The OOR has proviously held that résumés and a-éplicaﬁons of individuals not
hired are exempt under 65 P.S. § 67.708(b)(iv). See Bartley v. Lock Haven University,

OOR Dkt. AP 2009-0931, 2009 PA 0.0.R.D, LEXIS 733. As a result, the OOR holds



that the résumés and applications of unsuceessful applicants were properly withheld from
public access under this exemption,

The Requester does not dispute that the EPR. for the individual hired by L.&] was
properly withheld under 65 P.S, § 67.708(bX7)(3i). Unquestionably, the EPRs constitute
“a performance rating or review” .- the issue here is whether the EPRs for the
unsuccessful, nop-employee applcants “relatfe] to an agency employes.” See 65 P.S. §
67.708(b)(7). .

In Kirkpatrick v, Department of Public Works, the OOR, upon the filfng of g
Petition for Reconsideration of its Final Determipation, specifically rejected the argugent
that “interview summaries and scoring matrices” for applicants are exempt under 65 P.S.
§ 67.708(b)7). OOR. Dkt. AP 2009-0422 (on reconsideration), 2010 PA O,O.R.D.
LEXIS 475, Instead, the OOR held that these summaries of applicant interviews were
properly withheld because they document the “Internal, predecisional deliberations” of
the agency because “the x;:cords were created internally by [agency] management and
before a decislon was made regarding which of the candidates would be hired.” i,
Unlike the agency in Kirkpatrick, 1.&1 only asserted that 65 P.S. § 67.708(b)(7) applied
to these records, ratlier than the exemption for “internal, predecisional deiiber.ations” '
under 65 P.S. § 67.708(b)(10). Becauss L&I did not provide sufficlent legal or factyal
basis that the EPRs related “to an agency employee” rather than merely applicants for
employment or assert that 67 P.S, § 67.708(b)(10) applies to these records, the OOR has
no choice but to find that L& improperly withheld responsive EPRs for unsuceessful
applicants. .See Bowling, 990 A.2d at 824 (“exemptions from disclosure must be

narrowly construed”), L&I may, however, redact personal identification information on



these EPRs pursuant to 65 P.S. § 67.708(b)(6), Additionally, to the extent that any
applicant is cwently a public employee, 1.&1 may redact these individuals’ home
addresses pursuant to Judge Friedman’s Order in Pa. State Edue, Ass'n v. Dep't of Cmuy.
& Econ. Dev., 981 A.2d 383, 386 (Pa. Commw. Ct, 2009), which has since been affirmed
by the Supreme Court, See Campbell v. State Employees’ Retirement System, OOR, Dkt.
AP 2010-0568, 2010 PA O.0.R.D. LEXIS 496; Verley v. Midland Borough, OOR. Dkt.
AP 2010-0744, 2010 PA O.Q.R.D. LEXIS 708,

2, Ttems 1, 2 and 4 wvere properly denied

With tespect to items 1, 2 and 4 of the Request, L& states that responsive records
are exempt under 65 P.S, § 67.708(b)(10)() as reflecting the “intemal, predecisional
deliberations of an agency.” Tn its sworn affidavit, L&I affirms that these records

were created and used as part of {L&I’s) deliberations to determine which

interviewees were the most appropriate candidates for the instant position

[and, that d)isclosure of interview notes, written evaluations,

grading/scoring notes, and interview questions would reveal the

predecisional thoughts and reasoning of the panelists with respect to a

contemplated course of action. Further, such records were used in such

deliberations.
The OOR. finds that this affidavit provides sufficient evidence that items 1, 2 and 4 were
used in the internal, predecisional deliberations swrounding the decision to award
employment t0 an individual. See Kirkpatrick, OOR' Dkt. AP 2009-0422 (on
reconsideration); Bair v. Dept. of Environmental Protection, OOR, Dkt. AP 2010-0684,
2010 PA O,0.R.D. LEXIS 581; K'yie v. Dept. of Community and Economic Development,
OOR Dkt. AP 2009-0801, 2009 PA 0.0.R.D. LEXIS 310,

2, No responsive records exist related to items 6,7 and 8




Lé&I provided an affidavit from its Labor Relations Coordinator affirming under
penalty of perjury that no responsive records exist. Such an affidavit serves as sufficient
evidence of the nonexistence of responsive records under the RTKL. See Moore v. OOR,
992 A.2d 907, 909 (Pa. Commw. Ct, 2010); see, e.g., Treichler v. Washington Township
Municipal Authority, OOR Dkt. AP 2010-0680, 2016 PA OORD. LEXIS 592;
Anderson v. Dept. of Stare, OOR Dkt, AP 2010-0642, 2010 PA O.Q.R.D. LEXIS 552,
Consequently, the OOR finds that L&I established that no responsive records exist
related to items 6, 7 and 8 of the Request. -

CONCLUSION

For the foregoing reasons, Requester’s appeal is granted in part and denied in
part and L& is required to provide all EPRs for unsuccessful applicants, subject to
redactions for home addresses and personal identification infoxmation pursuant to 65 P.S.
§ 67.708(b)(6), within thirty (30) days. This Final Determination is binding on all
patties. Within thirty (30) days of the mailing date of this Final Determination, any pasty
may appeal to the Commonwealth éom. 65 P.S. § 67.1302(a). All parties must be served
with notice of the appeal. The OOR also shall be served notice and have an opportunity

to respond according to court rules as per Section 1303 of the RTKL. This Pinal

Determination shall be placed on the OOR, website at: http:/openrecords.state pa.us.

FINAL DETERMINATION ISSUED AND MAILED; September 20, 2010

/ 7 e

APFEALS OFFICER
J, CHADWICK SCHNEE, ESQ.

Sent to: Ropald Rudberg; Thomas Howell, Esq.
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&%
‘2 RECEVED

. AUG 2372010
peéenn Bylvam q OFFIOE OF OPEN RECORDS

OFFICE O OPEN RECURL §

Exn wtive Dicestor

Ofllse of Open Reegrds
Conwnonweafth Kelﬁatone Building
400 North Street, 4" Floox

Han tshurg, PA 17120-0225

Re:  Right to Know Law Apimal = Donial or B srtial Deninl by 4gi 1cy

Dau- Exeontive Director:

This is an appeal under the Pennsylvanta Right o Know Lew, 63 P 3, §67.101. [ vequestod doviments
frox Dept, of L&l AORO + The Agency denicd or partintly | enfed my request for twformation, 1

am ippealing the dental of nmy request, wundes seetlon 13101 of i e Law and provide the following
infc matlon I accordance with the Law:

Ret: iester’s name: Ronald L, Rudberg _
Adil ese/Clg/State/Zip: B Columbus 8t Bells Vernon, A 1807; :
Dui; of Right to Know request: June 28, 2870 ~ Dae of Agency Response: Auguet 8, 2070
Tels shone and fox number; 412-4277496

Con: Hise statemont of faols (o aitach edditional mges if necessay)

[ ren uestod records for a SCSC Appeal No, 26608, | reguesk d the same records fora
pre« lous SCSC Appeat Mo, 26228 and reos ved iha records,  Continued on naext Page,..)

oo ud adiioss OF AGENCH: 1y of L. Room 1415 LI Bldg Harrisburg PA 17108

Nay:¢ atd title of the Agency offfcial who denicd ho request for Jufore. ation:
Soi'mer O'Leaty, Agency Open Reqords O flear

Dk ription of thie revords roquested: INfarmatio 1 related to job Int iview for position #186118,

aninotmeement # 23-407. Written evaluatior , grading, Intervie v questions, notes, eto,

Lisi wy grounds upon which the vequoster asserts hat the record Is a p biis record;
Ner. exermpt under 65 P.8, § 67.708(b)(7) (£1(10), (b)(12) GE F B, §§ 67,7Q81'b)7), (b{10.

Address aty grownds relied wpon by the Ageney f r dental of the reque t:
Deivled undor 85 7.8, § 67.708(b)(7) (m(10 , (b)(12) 66 P.8. { §.87,7Q8D)7), (b}{10.
Rey eotfully Submitced, _ . o ... (mwust ho signed)

/

Reqtiired documents to include with appeal — ¢ piea of original R, € request, Agency denlal
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(30

Culiclee s ents of ntinued:

Thiti time the Agency denled my request, Tl is denial hes placr d me at a huge disadvantage In
pre Yaring for my 8CSC Appeal No, 26808 b 'withholding/delay ng information regulred to
precieed with this cage, 1 believe that withho ulngt this inforenati on Ia not In compliance with the
inta1 9t of the RTK Law. The requested inform lon ls indead pul fic Information contrary to the
Agirney Open Records Officer's assumption: and olaims under 85 P.8. § 67.708(b)(7) (b)(10),
{by/12) 86 P.8. §5 67.708(b)(7), (b)(10) and 1re nat exsmpt fror 1 distlosure &g claimed, The
rec(irds i received in the pagt, as, previpusly nentioned for 8C§ 3 Appeal No, 26228, were the
Int wview Factors & Reting Foms (Including vofos) wilien by 4 | nterviewers for all intervlawad
ceididaies as provided by the Department o Labor & Indusiry.

Euj: her lntermation as to why | belleve th 1 information req: |sated js public inf
dejieribed in “BALD" print on tha followly 4 vapa reaarding the Rightto Know Law

Raigiest No, 10-114, letter dated Auausty 2010 by Somme LOl.narv, Agengy Oven
Raiords Officer, '

Al in eontention ig the timellness of the respionges o my RTK requests,
61312010 ~ Original RTK request faxod (« Agenoy Open Ri cords Officer {AGRO).

6/51/2010 ~ First day of the five businass day for Agonoy » BPONSE.
7181010 - Date Interim response sont by Agiotey
Aguinoy did not respond ag regulred withi ) & busineas days

7/6,1010 - Date Infotim revponse sent by Sgonoy reyuosth g an additional 30 days to
raspond

8/8,:1010 - Date reaponse agntfrom Agen iy

Agiinoy did not respond within 30 days

Thise timelines [ssues have made it Impa 1sible for ma to p 'epars for my 8CSC hearing.
Ure:l uosted antd was granfed by the BCSC tb reschedule my hearing. 1t was subsaguently
ros thedulyd fo 9/27/2010, Now, having to appesl the denial of certain RTK roquesfod

vec: 1ds | will again be unabla to praperly | repare in a timel ' mannar for an $G8C Appeal,

Lraspest that all the reguentad informatio) | be ralaased t0 f & Appellant immediately,
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Pennsylvania @
LEPARTMENT OF LABOR & INDU STRY .

RIGHT TO KNOW LAW QFsics

A lgust 8, 2010

b ; Ze;{ngr?m. Rudbany Bolded {0t ara my re;ponses to why the Agency
5 Biind Lane
Eislie Varnon, PA 16012 Is wrong Re: release f publiv information.

My Right to Know Law Request N, 10-114

ireer Mr. Rudberg:

On June 80, 2010, the Departinent o ' Labor and ndustn) (Dopartment) mesived your aftachad
nlguest for information pursuent 1o the Penn syfvania RightTo-K 10w Law, 66 P.S, §§ 67,101, ef vey,
(#'TKL), The Dspartment subsequently Infon 1ed your that #t wot d requlra an additional thiny days 1o
mgpond to your réquest

After roview, your fequest Is granted ) 1 parf end denfed ir pert as foflows, The records for whioh
€1 0e8s i3 granted are anclosed, Specmcslg/, th 2 Departmant has pr vitso the OEO tenificatlon requestad
In paragraph 3 of your request. Furthar, the [, epériment has prov ved the application and resumne of the
& ceassful applicant, In response fo paragiaph 8 of your req wst. Purguant to the fea provisions
éndablished by the Office of Open Records, th + cost of fulliling ye v request s 32,50 (8.28 por page for
< plication for 10 pages), Kindly temit payme It In thal amount to he Depetimont of Lebor and Industry,
nistiwith a chect matde payable to the Comn onwealth of Pennsy vania, Further, pleass nole that faifure
{0 pay for racorgs provided in responge to @ KTKL, regiast io & 1y exeoulive agency wilt praviude you
fivm obtalning fudher records from anoither ex. utive agenay, purs 1ant {o the provistons of seollon 801 of
12 RTKL and Section IV (1) of our egency’s R KL Polfay, a8 publisi ed on our wabsils ww.wji

Howsver, the Departmant haa withher 1 information (hat Is sxempt from disclosuro hy law, as
#i: Hows;

¢ We redacted Socldl Security Nurbars, home addra) ses, ombfl addrasses, and felsphona
numkers from the records What we hsve provide ! This Mnformation Is exempt from
distlosure under 68 2.8, § 67,7( 5(b)(6).

} agren with this exemption from dis osure.

+  We did not provige emplayiment &y plicetions, resumes or ERRS of inciivicrals tot inred by the
agenoy as requested In paragré dh & of your requa st This information 1s axempt from
disolosure undar 68 P.8. § 6i.708(b)(7). We fui her oid pot provide “nofes, wiilten
evalsalions, and grading/scoring nolés of sagh of the Intarviawoes,” or the “Interview
quastions thet were posed fo eac ) Interviswss” ag re westad in paragraphs 1 and 2 of your
request, This Informalion is extmpt from disclosu o unter 68 P.S, §§ 67, o8N,
(0)(70), (b)(12). Simllarly, we ¢'d not provide “an « document refaled fo or reflects the
sconng antens, notes and procsss for the Inferviws referanced In paragraph 1" as
reqtestad in paragraph 4 of yourt squest, Thfs Ihform 1on is exempt from digeloature under
G6 P.8. §6 67,708B(B)(7), (hi10 , '

Nothiny in 65 R.5, § 67.708(0)7) the release of the request id information is

Dopartmex! of Lehor & Industry 1 Right lo Know Low O3 | Rodm 1476 La or & Industry Buliding P.Q, Box Q2085
Harrshury, BA 17100.2088 | 747,783.4104 | Fax 7 F.783.0240 | www, Ystato.pe,ug

Aunl larv atdo and sarvises are avaliable upon request i Individuals wih disabll Jes. Equal Oppodunity EmplovarPratian
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&

applicable as the request is not rastricted i {B) {7) (1), (1in), (tv), (v), {vi
(viﬁ, (viil), and (ix). (BL(TJ (iif) does not af ply as)t{:r!a r‘e:ﬁu‘zaf? i:(1 r’lo(t )
cavered by a collectiva ar{ aining agreeme nt as the raquested
information of “notes, weith n evaluations, | nd grading‘}scorlng notes of
each of the inferviewaeas,” ¢ nd the “Intervie v questions that weére posed
to each intervipwas” are no . covered by 4 o )llective bargalning
agreement ay-the interview wvas conducted or a Manager | position that
is not covered under a unio Y negotiated fak or agreement, Also no othar
points apply to restrict disc osure under 55 25, § 87.768()(7 (1) (), (v, (vi),
{vil), feil), and (ix). Nothing u 1der 65 R.s. § 67 rop (B) ¢10) is applicable as
It addrasses dist{oging tlie requegted 1 cords as this section
appears to relate to budg 3t recommend itions, legislative
amendmeants, and legisla ive proposals, open meeting, requesting
Gommonwealth fundg, pu blic opinion s rveys, trade sacrots,
donations and donors, 1 published lee; ure notes. , 86 ~.9, § 67.708
(B) (72} does not appear to he applicable o deny the disclosure as
this part pertains to work ng papers anc hotes taken for an
officlais or employeas ov n personal ugin.  The requested
!méeorvcl[ew Factors and Raf ing forms and notes are not personal
records.,

»  Wa ditd not provids EPRs of the indl dduat hired by the a teney,  This information Js exsmpt
from dleclosure under 85 P.5,'§ 8 '.7’0!51(bt)(7gh
Aller further research | am In agrasm mt with this der ial,

«  Wa did ot provida "the dates ll h 'es interviewers sttt ndad the . . . Intorview and selealion
training for mandgers and supervi ors.” We furthér dir not provide "information 28 to how
tha Interview panel was seleoted a d who determined L 1s interview panel metibers," nor did
wa provide “an explanation as to w iy a representative f the EEOC was hot presant for this
particular interview.” Under the RT{ 1, agancles are not equired to answer quastions posed in
RTKL raquests, but anly to provide y ublic records, See 6 § P.8, § 87. 703, fiPema v, Churchill
Borough, OOR No, AP 2008-0112 and Colen v, Pen syhanfa Department of Lebor and ,
Indlugtry, GOR No, AP 20080099, As this portlon of y wir RTKL request saoka answers fo
quéstions, ratherthan publio recore 3, it is depmied.

Puvtaining to the abave parsgraph nthing appears to prevent the disclosuro of
+tire dates all three Intorviewers atte nded the °. . . | iterview any aelection training
for managers and suparvisors.” This fraining is sn L& training program (o
propare managers and supervieors o “...onaure a falr and eguitalq e solection
briess” por the Office of Equal Npporiunity Inf ymation Bulletin, No. 02-4-
Aittended,  This information i raqu asted to detern ine if the nterviawers were
priperly trained te “., .ensure a falr a 10 equiteble sel sotion process.’

| il amend. my. request from suppdying "...inform.tion aa to how the Interview
Eesmuel wae selacted and who determine d the interview |anel members,” My raguest
hmended to ask for the public recd rd that determir es the procedura and polic
for choosing Interview panels in the Department of JaBor and’ industry, 7This I8
impotiant in light of having falr and equitable interviewers assigned fo
Inimiviewsituations, Also of import Is that one of {he interviewers: (Ms. Denlse
Vurchimae, Diractor, BURS) on the t.ubject panel s.it on the intorview panel of
SGSC Appeal No. 26228 which was It the appoal pra jess during the interviewing
of he position noted in SG8C Appeal No, 25608,

* Wa did nol provide a copy of I » pollcy/procedurs 3f when snd when not an EEOC
repragentativa participates [n inter lows besause the ns&artmem deas not have such a
record In lts passession, sustody or ontrol, 5 P, 8, 86,705,
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I'ra In agreement with the Agen :y response 1 1n this request,

With ragard to the records thet were n o produced and alg » with regard to the fees required for
P dustion of ths racords 1o which ageass wi s granted, you has 2 & right to appeal this response In
wilIng to Terry Mutehlor, Exaculive Direetor, ( ffice of Opeh Reco ds (OOR), Gommonwealth Keystons
Bu: iding, 400 Notth Streel,, 4™ Floor, Hamlsbur , Pennsylvanis 171 10, ff you choogé lo file an appeal you
mit do sowithin 16 business days of the maillr g dats of this fespor 5o and send o the QOR:

1) (his regponssy;

2) your raquest s

3) the reasune; why you think the reco d e public (a stater ent of the grounds you asssrt for the
raiuested record heing & publlo record); and why you think the aganoy, is wrong In lis ressons for
edying that the reoord is pot public (a stateme nl that addrearos 5 v grounds sisted by the agency for

thi danifel), If the agency gavs ssveral reason: why the racord is 1 of public, stata which erias you think
Wk 'B Wrong,

Also, the OOR has an appeal form avall. bla on the OOR wal slia at: hilpe//iwww. dead,state, py,
udi public/o ar/appealformgeneral,paf,

Si~cerely,

hruna QM @f*’

»8rnmer.Q'Leary
Aqtmoy Opan Renards Officer
Riom 1416 Labor & Industry Bullding
P. .3, Box #62088 '

Hi vishurg, PA 17108-2085
Atz ichment

Ertiosuros
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penns rivania E?TKL 0 FFICE

OBRICKE OF ¢ peN REGORDS
DATE IBQUESTED: June 29, 2040 |

REQUIBTSUBMITTEDEY:  (QEMAL  Clus.Mal @ F ()NpERSON
NAMY 1IF RequEaTRR ; Ronald L. Rudberg

i

srRee AopRess ;524 Blind Lane

CITY/&I ATEICOUNTY 2R Required); BOIlO Van an, PA 15012

TBLEPIONR (Optionaiy, A12-427-7498

RECONE REQURBTED! *Erovide as much speciis i lofl a pustibla 8o thio 1penay con Kantify the lnfartiation,

RE Jurd Interview infarmstion for Position Ne, 11 8116, Annountew it No. 23.407 . BYRS
Fitteburgh Dlatriet Offlsa « Vonatianal Rebabilits Jon Managor [,

1, Forach Interview conduciad for the above ne led posiion natag, written evaiuations, and
rading 'saoring notes of sach of the nterviawas' ) by each Intarview s who contlinated the

niorvin.ve,
Oontir, od &nd next pags

DO YOI WANT 00PIES? r NO @

DO YO, WANT TQ INSPEOTHR RECORDS? r NG
DO YO} WANT CERTIFIED COP{RS OF RECORTS £ vis /NG )
* PLEASE NOTE) REVANALORY, OF THIS REQUEST FOR VOUR FiLES
™ iT 18 A REQUIRED 1 TIF Y )UWOULD NBED ' B FILE AN APPEAL
i T FORABER Y BB ONLY e
RIGHT 1D KNGW OFFIGER:  \SOMM L. O Y ZrRN
PATH [HQEIVED BY THE AGENGY: G-20~10

AGENGY' FIVE (0) BUSINESS DAY REBFONSE DI ~7.- @ ~ O

"I 10188 may Bl angrymous verbal ar witlen 1 subsis, f the Joiu 1slor withen fa pursue tho rells! ang
rammatiel provided for In thix Act the requost must 1o In wifing, (Seot in Y02.) Writfen requasts nasd not
olude \n explanstion why Information Is sought ¢ * the Intandod use f the {nfnmmation uniass oiherwise

requirad dy law. (Section 703.}
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pennsylvania

DEPARTMENT OF LABOR & INDU STRY

gl

RIGHT T KNOW LAW QFFICE

ule 8, 2010

Mr. 2onatd L. Rudberg

524 8lind Lane

Bal 1t Vernon, PA 15012

Re: Right to Know Law Request No, 10-13 |

Dat * Mr. Rudberg:

PAGE  89/12

On June 30, 2010, the Dapartmer : of Labor ang I dustry (Department) recelved
youy attached request for Informatlon purs tant to the Penng dvania Right-To-Know Law, 65
P8 6% 67.10), e sed. (RTKL). Under the RTKL, a written 1 :sponse to your request Is due

oh .ir hefore July @, 2010,

This s an Intertm rasponse, not 1 final response, ko Your request. Under the
pronizions of 65 p.3, £87.9202(b)(2), vou are hereby notif :d that your request |s being
rev i wed for the reason(s) checked balow & 1d this ageney wi raquire up to sn sdditionai 30

dayt, Le,, untfl August 9, 2010, In which to respend to Your r tquast,

X our request Is under legal review whic » is necessary to « atermine whether a reguaested

"*covd Is a “publle recard” for purposss . f the RTKL,

X ihe extent or nature ¢f the request recludas a vesprnse within the required time

i atfod,

Our final response will Include a el for the estimated or actun) fees owed, If
appilcabla, We are unable to datermine th it estimate at thi. Ume, due to the rensons for
our ‘equiring the extension for our fespose. IF you have any gueslions regarding this

latte *, plaase contact me,

Sinctiraly,

C
dormon O Liny @zp
Sominer O'Leary

Age'izy Open Records Officer

Roon 1415 Labor & Ihdustry Bullding
P.O. 3ox #820465

Harrsburg, PA 17106-208%

Attaiyment

Harrlsburg, PA 17106-2065 | 717.783,1: 84 | fiy 717:783.02 10 | wwendilstate,pa.us

Auxiliary oitis and services are avallabi ppon requost to Indiv duafs with disablittes.

R8IV 00 Equal Opportuns y EmployaryProgiraty

Deparin ant of Lubor & Industcy I Right to Know Low Of ‘e | Room 1445 Lob + & Indu:try-Bulldlng | £.0, Box 62065




PAGE 16/12

STAPLES

7249205045

54

1]

N
£y
e

i o 2
re o M =
!
X

08/23/2010 g6

B A
T
'~

=—
-

¥ 0
&MW,.
e

2 MW e



88/23/201m @6159

4

7249295945

PAGE 11/12




88/23/2010 @6:59 7249295045 STAPLES PAGE 12/12
JUH~:35\5.»eﬁr,t-a, Y@ IEd PH RIIWRFER & RINKERN T4 24R Ridy P.aF

Pagr 2. ATK requast Ret Intarview for Position Numbar 485118, A woungament Number 23 @
407 .

Tha appellant contends the intervtewers did n  Follow the Depar ment of Lahpr & Industry,
Offire of Equa) Opportunity Interview and Sele stion Guidelines, T e netes and writteh
criturla/evaluations/scorings from thig Intervie v will haar on this ) isue and appeal,

Ade: Honally, the notes und avaluations/storln 8 of the Interviewe 16, Including the Intarviaw of
the ruceessful candldate, are ralevant ta the 9n1estion of falrness | nd impartlality of the

Prei; nss.

1. Fareach interview refaranced in paragiaph 1 abova, the I wervlaw guestions thet wers
posad to each Intarviswas,

Tha nppelfant contends that the questions pog el during tha Inten lew ware not repsonably
dayyined to ldentify the skifls and gualification . of each applicant elative to the essertial
furii fons of the poaltion. The list of quastions asked by the Intery awars Is valavant to this
Iesuy, in that produgtion of the st of question: wiil permit an éxa dination of whather the
quultions wera diracted to iduntify the skills, k owledga, abilitles, and qualifieatlans of the
spplicants for the essentlol functions of the pe itlon,

¢v The equal Emplsyment Raview Certlfic: ta {EERC} Fusren ST 483 for tha Poslities Nutihar
1851716 hareln referanced Interviews.

4 Any dotumont ralated to or reflests the scoring critaria, ne Bs and process for the
Interviews refarenced In paragraph 1 ol ove,

For all Interviewews, copiag of thelr $C5 ; applleations subn ltad for pasition numbar
185118, Addltionally, all intarviewee ¢ sutnes, Employae F rformance Reviews, (EPR's)
ard any other matarials submitted for { 1@ ahave refarance 1 Interviews,

R
"

i The dutes all three interviawers atbstid: d the Departinant f Labor & Industry Intarview
and Sefectlon Tralnlng far meanagers ant suparvisars,

1, Information as vo how the Intetviaw pi el was selected an fwho datarmined the
Interview panel membars.

I An explanation a5 to why a reprasentat! /a of the EEOC was hot prasent far thls
partfeular Interviaw,

i A copy of the poliey/pracedire of wher snd when viat an £ 20C raprayentativa
partielpates in Interviews,
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"j' raen
Ron
Phong; 412-427-7405

FAX: 724-243-3181
Address; 9 Columbus 81, Ralle Varn: in, PA 16012
e e e e e e

f = e

ATTN: Mr. Terry Mutchler, Executive Director, Office ¢ [ Open Records

DATE: August 23, 2010
FAX: 717-425-534%

FROM: Ronald L. Rudberg
PHONE: M - 724-248.3161, C = 412+ 27.7495

RE: Appeal of RTK request (Right to Know Law Requ ist No. 40-114)

| VIESBAGE: Please find my appaal nc lice to the above Including a Table of
Sontents for your conveniencs,

This fax trangmission Is imended anly for the t se of tha individual « r antity that it Is addrensed to, and
may gonealn Infarmation that is privileged, oo dentlal, And exempl from disolosure undor applioabls
Aawa (fnsluding 46 GER, Padts 180 & 164, Stan lnrds for Privasy of & dividually Identifiable Hoalth
nformatlon; and 42 OFR, Part 2, Confidentialll For Aloaha) antf Bru | Abuse Patlent Records and all
Applieable state Jaws), The Fedaral rules vastek bany use of the infor natien to ariminally investigate or
grozagute any aloshel or drup nbuse patients, ' ‘

I thie readar of this message fs not the Mtende | rasipiont, or o the s mplayee or agent rasponsible for
“lollvering {ha messaga to tha intontad molpie & you anherabyna Hied Mat any dissomination;
"[istribution oF aopying of fhis aommunleation & stristly prohibitad, § you have recelved this emall
uronsimisslon in amor, planss nofify the aending , perty (mmediately, * hank vau.for your asurteay nnd
+tonsidaration for confidanttality and sscurity,

FreoFaxCoverSheets . net
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pennsylvania
DFFICE OF OPEN REGORDS
Auvgust 23, 2010
Ronald Rudberg Sommer O’Leary
9 Columbus Sireet Agency Open Records Officer

Belle Vernon, PA 15012 Department of Labar & Industry
. Room 1415, L& Bldg
Harisburg, PA {7106

RE: DOCKET # AP 20100774
Dear Parties:

Thank you for wilting to the Office of Open Records vegarding the Right-to-
Know law, 65 P.8, §§67,101, (“"RTKL™), The OOR has teceived an appeal on August 23,
2010. This letter will explain owr process and provide the Agency a copy of the appeal.

The OOR will assign an Appeals Officer to review the case, If afl procedural
requirements have been met the Appeals Offcer will review the file, consult with ageney
counsel as appropriate, seek any- necessary additional information and issue a Final
Determination, The Appeals Officer may conduct a hearing, but that decision Is non-
appealable, If all procedural requirements have not been met the parties wifl teceive a
letter stating why the appeal has not been accepted and that no Rurther actlon is needed.

If additional informatlon is necessary to reach a Final Determination, the Appeals
Officer will ask for it it writing with a deadline for submission, If either pavty would like
to submit unsolicited information they must do so within geven (7) business days from
the date of this letter and provide a copy to the opposing pauty, Agencies are reminded
that the burden of proof rests With thém in citing the exception, law, regulatlon, judicial
order or privilege to deny 2 request,

The OOR has 30 calendar days to issue & Fina) Detetimination, If you would like
- more [nformation, please see our Web site, hitp:/openrecords state.paug, where all Final
Daterminations will be posted, '

Respectfuity,

%W

Terry Mutchler ,
Executive Divestor

Gommonwealth Keystone Building | 400 North Steeet, $th Floor
Harrisburg, Pennsylvania 17120-0225 7
(712)346-9903 | (717} 425.5343 (Fax)

hupfopentccords.state,prus




pennsylvania

OFFICE OF OPEN RECORDS

October 18, 2010

Thomas P. Howell, Esquire

Assistant Counsel

Office of Chief Counsel

Workers’ Compensation Division
1171 South Cameron Street Room 327
Harrisburg, PA 171 04-2501

_RE: Petition for Reconsideration OOR Dkt. AP 2010-0774

Dear Mr, Howell:

We are in receipt of your Petition for Reconsideration dated October 5, 2010 in
connection with the Office of Open Records Final Determination in Ronald Rudberg v.
Pennsylvania Department of Labor & Industry, OOR Dkt. AP 2010-0774. We hereby

deny your Petition.

athanael J Byerly &
Chief Coussel

cc:  Terry Mutchler, Executive Director, Office of Open Records
Ronald Rudberg

Commonwealth Keystone Building | 400 North Street, 4th Floor
" Harrisburg, Pennsylvania 17120-0225 :
(717)346-9903 | (717) 425-5343 (Fax)
hap/fopenrecords.state.pa.us
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