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OFFICE OF OPEN RECORDS

FINAL DETERMINATION ON RECONSIDERATION

IN THE MATTER OF:

DENNIS M. HOLT
Complainant

V. : Docket No.: AP 2010-0460

BOROUGH OF MONTOURSVILLE
Respondent

INTRODUCTION

Dennis M. Holt (the “Requester”) filed a right-to-know request pursuant to the
Right-to-Know Law, 65 P.S. 8867.101 et seq., (“RTKL”) with the Borough of
Montoursville (the “Borough”) seeking records related to a public meeting. The Borough
denied the Request, citing Section 708(b)(10). The Requester appealed to the Office of
Open Records (the “OOR”). The OOR issued a Final Determination in the above-
captioned appeal on June 17, 2010 and a request Petition for Reconsideration was filed
on July 9, 2010 and granted on July 13, 2010.

For the reasons set forth in this Final Determination on Reconsideration the

appeal is denied and the Borough is not required to take further action.



FACTUAL BACKGROUND
On May 14, 2010, the Requester sent two letters to the Borough; one entitled
“Right to Know REQUEST” (emphasis in original) and the other simply “Request.” The
right-to-know request (the “Request”) sought the following:

1) Memo, e-mail, etc., regarding scheduling a meeting with representatives of the
Lycoming County Water and Sewer Authority (LCWSA) and members of
Borough Council, Borough employees, etc., during the week of May 10th.

2) Copy of the legal ad, if a meeting notice was published.

3) Copy of any meeting minutes.

4) Copy of any documents distributed for use or reference at the meeting.

5) Copy of the attendance record if one was created.

The second letter was entitled “REQUEST” and did not mention the RTKL or seek
records. It contained five questions with space allotted for the Borough to provide
answers.

Robert C. Brobson, Council President, timely responded for the Borough on May
20, 2010 in part as follows:

With respect to your letter of "REQUEST", the Borough has no response and has
no requirement to respond to the interrogations.

With respect to your other letter containing a "Right to Know" request, please
take the following as the Borough's response to your request for records, Section
708 (b) of the Pennsylvania's Right to Know Law contains exceptions to an
agency's requirement to provide records.

"(10) (i) A record that reflects:

(A) The internal, predecisional deliberations of an agency, its members,
employees or officials or predecisional deliberations between agency members,
employees or officials and members, employees or officials of another agency,
including predecisional deliberations relating to a budget recommendation,
legislative proposal, legislative amendment, contemplated or proposed policy or
course of action or any research, memos or other documents used in the
predecisional deliberations.”

It is the Borough's determination that your request falls within the above
exception. Therefore, your request for records is denied.



The Requester timely appealed on May 25, 2010. The undersigned wrote to the
Borough on May 26, 2010 requesting a legal and factual basis substantiating denial under
Section 708(b)(10)(i) (internal, predecisional deliberations of an agency). The letter
confirmed that the appeal references only the request for records and the OOR would not
consider the second letter sent on May 14.

The OOR invited the Borough to provide a legal and factual basis for its position
that the requested records are exempt. The Borough’s response was received by the
OOR, but not by the undersigned, and was submitted prior to the record closing.

On June 2, 2010 Borough Solicitor Garth D. Everett, Esquire, swore under
penalty of perjury as follows:

- The meeting on May 10 was informal for purposes of information gathering;

- There are no records, emails or memos regarding scheduling or advertisement

of the meeting;

- No documents were distributed; and

- No attendance record was created

LEGAL ANALYSIS

The Office of Open Records is authorized to hear appeals for all Commonwealth
and local agencies. See 65 P.S. §67.503(a). The Borough is a local agency subject to the
RTKL. See 65 P.S. § 67.302. Records of a local agency are presumed to be public
unless exempt under the RTKL or other law or protected by a privilege, judicial order or

decree. See 65 P.S. 867.305. However, an agency cannot provide a record that is not in



its possession, custody or control or does not exist. See 65 P.S. 867.305. Further, an
agency is not required to create a record that does not exist. See 65 P.S. 867.705.

The June 2 submission from the Borough was received within the deadline
established by the OOR and is considered part of the record. The Attestation of Garth D.
Everett demonstrates that no records responsive to the Request exist. Notwithstanding
the principle espoused in Signature Information Solutions v. Aston Twp., 995 A.2d 510
(Pa. Cmwlth. 2010) that no other bases for denial will be considered other than those
raised in the original response, it would create an absurd result for the OOR to order
disclosure of nonexistent records.

The OOR notes that the Borough failed to comply with the procedural
requirements of the RTKL and is cautioned regarding same. When access to records is
denied, Section 903, requires a written response to include: (1) A description of the
record requested; (2) The specific reasons for the denial, including a citation of
supporting legal authority; (3) The typed or printed name, title, business address, business
telephone number and signature of the open-records officer on whose authority the denial
is issued; (4) Date of the response; and (5) The procedure to appeal the denial of access
under this act.

CONCLUSION

For the foregoing reasons, the appeal is denied. The Borough is not required to
take further action. This Final Determination is binding on the parties. Within thirty (30)
days of the mailing date of this Determination, either party may appeal to the Lycoming
County Court of Common Pleas. All parties must be served with notice of the appeal.

The Office of Open Records also shall be served notice and have an opportunity to



respond according to court rules. 65 P.S. 867.1301. The parties are further advised that a
copy of this Final Determination will appear on the Office of Open Records website,

http://openrecords.state.pa.us

FINAL DETERMINATION ON RECONSIDERATION ISSUED AND MAILED:

August 2, 2010

AF b AN

APPEALS OFFICER
Dena Lefkowitz, Esquire

Final Determination Sent To: Dennis M. Holt; Robert C. Brobson, Borough Council


http://openrecords.state.pa.us/�
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JUL 08 2010

SENDER: Garth D. Everett, Esquire

OFFICE OF OPEN RECORD ‘}

TO! Terry Muichler, Executive Director
COMPANY: Pennsylvania Office of Open Records
FAXNO.: 1-717-425-5343

DATE; July 9, 2010

TOTAL NUMBER OF PAGES INCLUDING THUS PAGE; 2

IF YOU DO NOT RECEIVE ALL PAGES, OR HAVE ANY
PROBLEM WITH RECEIPT, PLEASE TELEPHONE
KELLY AT (570) 546-5111

MESSAGE:

PLEASE NGTE: The information ¢contained in this facsimile message is privileged and confidential and is fntended
only for the use of the individual(s) or entity named above who have heen specifically authorized
to recelve it. If the reader is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in exvor, please hotify us fmmediately by telephone and return all
pages to the address shown above., Thanlk you.

NEW IRS RULES RESTRICT WRITTEN FEDERAL TAX ADVICE FROM LAWYERS AND
ACCOUNTANTS.  WE INCLUDE THIS STATEMENT IN ALL OUTROUND EMAILS
BECAUSE EVEN INADVERTENT VIOLATIONS MAY BE PENALIZED. NOTHING IN THIS
MESSAGE IS INTENDED TO BE USED, OR MAY BE USED, TO AVOID ANY PENALTY
UNDER FEDERAL TAX LAWS. TS MESSAGE WAS NOT WRITTEN TO SUPPORT THE
PROMOTION OR MARKETING OF ANY TRANSACTION. CONTACT THE SENDER IF
YOU WISH TO ENGAGE US TO PROVIDE FORMAL WRITTEN ADVICE AS TO TAX
ISSUES.

Original f wili will not follaw under separate cover,

Halls Station Office
21 Kristi Road, Suite 1, Pennsdale, Pennsylvania 17756
Phone: (570) 546-5111 » Fax: (570) 546-7561
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McNERNEY, PAGE, VANDERLIN & HALL
ATTORNEYS AND COUNSELLORS AT LAW

George V. Cohen 433 Market Straet Of Counsel

Michael H, Collins P.O.Box 7 Garth D. Everatt*

Pater G, Facey Williamsport, PA 17701

T. Max Hall Telephone: 870-326-6555 *PA House of Representatives
Boenjamin £, Landon FAX: 570.326-3170 :

Thomas €. Marshall Office o-mail: mpvh@mpvhlaw.com

Ann S, Pepperman Joseph M. McNerney 1439-1967
Cynthia Ranck Person A4A» > Allen P, Page, Jr. 1949.1975
Robin A, Read , , 0. Willtam Vandertin 18501999
Rebecca L. Reinhardt Hall’s Station Office Charles J. MeKelvey 1969.2000

21 Kristl Road, Sulte 1

N. Randall Sees Pennsdale, PA 17756

Ryan M, Tira

. Telephone: 570-546-5111 .
Levi I. Woodward p REPLY TO:
E. Eugene Yaw* FAX: 570-546-7561 HALLS STATION

* PA Senate www.mpvhiaw.com

DIRECT E-MAIL. ADDRESS
geversti@mpvhlaw.com

July 8, 2010

Via Facsimile 1-717-425-5343 and U.S. Mail

Terry Mutchler, Executive Director
Pennsylvania Office of Open Records
Commonwealth Keystone Building
400 North Street, 4™ Floor
Harrisburg, PA 17120-0225

Re: Docket AP 2010-0460
Dear Ms. Mutchler:

I write to you directly with respect to this matter as | am unable to reach the
Appeals Officer assigned to this case, Ms. Dena Lefkowitz. Since receiving the Final
Determination issued by Ms. Lefkowitz on June 17, 2010, | have made multiple attermpts
to speak with Ms. Lefkowitz, left her voice messages and have received no reply.

My concern is that the Final Determination states at the top of page 3. that,
“There was no response from the Borough and no further information was received”.

Enclosed is a copy of a letter | sent to Ms. Lefkowitz on behalf of the Borough on
June 2, 2010, along with a copy of the facsimile cover sheet and transaction report
indicating that the letter was transmitted to your office.
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Terry Mutchler, Executive Director
Pennsylvania Office of Open Records
July 9, 2010

Page 2

I would ask that my lefter of June 2, 2010, be made part of the record in this
matter and that this appeal be reconmdered and an amended Final Determination be
issued reflecting the information set forth in my letter.

Should you or Ms. Lefkowitz have any questions or wish to discuss this matter,
please feel free to contact me.

Very truly yours,
NERNEY, PAGE, VANDERLIN & HALL

Garth D. Evereft

GDE/KDb
Enclosures

cc:  Montoursville Borough Councll
Dennis Holt
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McNERNEY, PAGE, VANDERLIN & HALL
ATTORNEYS AND COUNSELLORS AT LAW

i

George V. Cohan 433 Market Street Of Counseal

Michael H. Collins P.O.Rox 7 Garth D. Everatt*

Peter G. Facay Williamsport, PA 17701

T. Max Hali Telophone: 570-326-6555 *PA House of Repragentatives
Benjamin E. Landon FAX: 570-326-3170

Thomas G, Marshall Office e-mail: mpvh@mpvhlaw.com :
Ann 8. Pepperman Joseph M. McNemey 19391067
Cynthla Ranck Person bt ol o Allen P. Page, Jr. 19494975
Robin A, Read , . 0. Willam Vanderlir 1850-1999
Rebecoa L, Reinhardt Hall's Station Office Charles J. McKelvey 1969.2000

21 Kristi Road, Suite 1

N. Randali Sees Pennsdale, PA 17766

Ryan M. Tira

{_avi I, Woodward Te!epho.ne: §70-546-5111 . REPLY TO;

E. Bugena Yaw * FAX: §70-546-7561 HALLS STATION
*PA Senate www.mpvhlaw.com

DIRECT E-MAIL ADDRESS
geverett@mpvhlaw.com

June 2, 2010

Via Facsimile 1-717-425-5343

Dena Lefkowitz, Esquire

Appeals Officer

Pennsylvania Office of Open Records
Commonwealth Kea:stone Building
400 Notth Strest, 4" Floor
Harrisburg, PA 17120-0225

Re: Docket # AP 20100460

Dear Ms. Lefkowitz:

I am the Solicitor for the Borough of Montoursville. In addition to the response
from the Borough dated May 20, 2010, please accept this letter as a supplement to that
response,

Members of Borough Council and employees of the Borough Council did have an
informal, information gathering meeting and discussion with Board members and
employees of the Lycoming County Water and Sewer Authority during the week of May
10, 2010. The purpose of this meeting was sirply to explore and discuss possible
options for cooperation between the two organizations. This meeting was not an
“official” decision making meeting of either Council or the Board and, therefore, there
are no records to include memos or emails regarding the scheduling the meeting; there
was no legal ad noticing the meeting; there were nho minutes taken; there were no
documents distributed at the meeting; and there was no attendance record created.
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Dena Lefkowitz, Esquire
Appeals Officer

June 2, 2010

Page 2

I swear or affirm, subject to the penalties provided by the statutes of the
Commonwealth of Pennsylvania, that the foregoing statements are true and complete fo
the best of my knowledge and belief.

Very truly yours,
¢NERNEY, PAGE, VANDERLIN & HALL

Garth D. Everett

GDE/klb

cc:  Montoursville Borough Council
Dennis Holt
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SENDER: Garth D. Everett, Esquire

TO: Dena Lefkowitz, Esquire
Appeals Officer

COMPANY: Pennsylvania Office of Open Records
FAX NO.: 1-717-425-5343

DATE: Junte 2, 2010

TOTAL NUMBER OF PAGES INCLUDING THIS PAGE: 2

IF YOU DO NOT RECEIVE ALL PAGES, OR HAVE ANY
PROBLEM WI{TH RECRIPT, PLEASE TELEPHONE
KELLY AT (570) 546-5111

MESSAGE:

PLEASE NOTE: The information contained in this facsimile message Is privileged and cenfidential and is intendod
only for the use of the individual(s) or entity named nbove who have heen specifically authorized
to receive it.  If (he repader is not the intended recipient, you are hereby notified that any
dissemination, distrlbution or copying of this cormnunication is strictly prohibited. If you have
received this communication In ervor, Please wotify us immedintely by telephone and return all
pages to the Address shown above. ‘Thank you.

NEW IRS RULES RESTRICT WRITTEN FEDERAL TAX ADVICE FROM LAWYERS AND
ACCOUNTANTS, WE INCLUDE THIS STATEMENT IN ALL OUTBOUND EMAILS
BECAUSE EVEN INADVERTENT VIOLATIONS MAY BE PENALIZED. NOTHING IN THIS
MESSAGE IS INTENDED TO BE USED, OR MAY RE USED, TO AVOID ANY PENALTY
UNDER FEDERAL TAX LAWS. THIS MESSAGE WAS NOT WRITTEN TOQ SUPPORT THE
PROMOTION OR MARKETING OF ANY TRANSACTION. CONTACT THE SENDER IF
YOU WISH TO ENGAGE US§ TO PROVIDE FORMAL WRITTEN ADVICE AS TO TAX

ISSUES. /

Original will will not follow under separate eover,

Falls Station Qflice
21 Kristi Road, Suite 1, Pennsdale, Pennsylvania 17756
Phone: (570) 546-5111 » Fax; (570) 546-7561
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Pennsylvania Office of Opsn Records

Dena Lefkowitz, Bsquite

Garth D, Bverett, Esquire
Appeals Officer
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pennsylvania

OFFICE OF QPEN RECORDS

July 13, 2010

Garth Everett

McNerney, Page, Vanderlin & Hall
433 Market Street

PO Box 7

Williamsport, PA 17701

RE: Petition for Reconsideration dated July 9, 2010

Dear Mr. Everett:

We are in réceipt of your Request for Consideration dated July 9, 2010 in connection
with the office of Open Records Final Determinations in Holt v. Borough of
Montoursville, OOR Dkt. 2010-0460. We hereby grant your Request.

We note here that in the absence of applicable Office of Open Records interim
regulations regarding petitions for reconsideration, this office will follow the procedures
set forth in Pennsylvania General Rules of Administrative Practice and Procedure, 1 Pa.
Code Section 35.241.

* We note that the Dennis Holt may file a response in the nature of an answer within 15
days of the issuance of this order granting reconsideration or by Wednesday, July 28,
2010. .

This office will issue a determination responsive to this Petition for Reconsideration no
later than 30 days from the “mailing date” of your petition or by Monday, August 9,
2010.

Please contact me if you have any further questions.

Nathanael J. Bypfly
hief Counsel

Cc: Dennis Holt

Commonwealth Keystone Building | 400 North Street, 4th Floor
Harrishurg, Pennsylvania 17120-0225
{717)346-9903 | (717) 425-5343 (Fax)

http://epenrecords.state.pa.us




OFFICE OF OPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF: 3
DENNIS M, HOLT :
Complainant :

v, Docket No.: AP 2010-0460

e e se

BOROUGH OF MONTOURSVILLE
Respondent :

e

INTRODUCTION
Dennis M. Holt (the “Requester”) filed a right-to-know request pursuant to the
Right-to-Know Law, 65 P.S. §§67.101 et seq., (“RTKL”) with the Borough of
Montoursville (the “Borough”) seeking records related to a public meeting. The Borough
denied the Request, citing Section 708(b)(10). The Requester appealed to the Office of
Open Records (the “O0OR”).
For the reasons set forth in this Final Determination, the appeal is granted and the
Borough is required to take action as set forth below.
FACTUAL BACKGROUND
On May 14, 2010, the Requester sent two letters to the Borough; one
entitled “Right to Know REQUEST” (emphasis in original} and the other simply

“Request.” The right-to-know request (the “Request™) sought the following:



1) Memo, e-mail, etc., regarding scheduling a meeting with representatives of the
Lycoming County Water and Sewer Authority (LCWSA) and members of
Borough Council, Borough employees, etc., during the week of May 10th.

2) Copy of the legal ad, if a meeting notice was published.

3) Copy of any meeting minutes.

4) Copy of any documents distributed for use or reference at the meeting.

5) Copy of the attendance record if one was created.

The second letter was entitled “REQUEST” and did not mention the RTKL or seek
records. It contained five questions with space allotted for the Borough to provide
answers. |

Robert C. Brobson, Council President, timely responded for the Borough on May
20, 2010 in part as follows:

With respect to your letter of "REQUEST", the Borough has no response and has
no requirement to respond to the interrogations.

With respect to your other letter containing a "Right to Know" request, please
take the following as the Borough's response to your request for records, Section
708 (b) of the Pennsylvania's Right to Know Law contains exceptions o an
agency's requirement to provide records.

"(10) (1) A record that reflects:

(A) The internal, predecisional deliberations of an agency, its members,
employees or officials or predecisional deliberations between agency members,
employees or officials and members, employees or officials of another agency,
including predecisional deliberations relating to a budget recommendation,
legislative proposal, legislative amendment, contemplated or proposed policy or
course of action ot any research, memos or other documents used in the
predecisional deliberations.”

It is the Borough's determination that your request falls within the above

exception. Therefore, your request for records is denied.

The Requester timely appealed on May 25, 2010. The undersigned wrote to the
Borough on May 26, 2010 requesting a legal and factual basis substantiating dental under

Section 708(b)(10)(i) (internal, predecisional deliberations of an agency). The letter



confirmed that the appeal references only the request for records and the OOR would not
consider the second letter sent on May 14.
There was no response from the Borough and no further information was

received.

LEGAL ANALYSIS

The Oftice of Open Records is authorized to hear appeals for all Commonwealth
and local agencies. See 65 P.S. §67.503(a). The Borough is a local agency subject to the
RTKL. See 65P.S. § 67.302.

Records of a local agency are presumed to be public unless exempt under the
RTKL or other law or protected by a privilege, judicial order or decree. See 65 P.S.
§67.305. Under Section 708(a), the Borough bears the burden of proving its asserted
exceptions by the preponderance of the evidence, meaning by the “greater weight of the
evidence.” Com. v. Brown, 567 Pa. 272, 786 A.2d 961 (2001).

The Borough offered no evidence to refute the presumption that the requested
records are public. Most of the records, on their face, are public including meeting
minutes, published advertisements of meetings and attendance records. Documents
distributed at public meetings are generally public as the OOR previously held:

The Requester argues that the Audit became a public record when the Finance

Committee received it, discussed it and a decision was made to recommend it.

The Requester contends that the RTKL defines the Audit as public record because

it was presented to and deliberated by a quorum at a public meeting and votes

were recorded recommending its approval and acceptance by the Board.

Therefore, based upon Section 708(b)(10)(ii), he argues, the record

presented [*11] to the Finance Committee is public. The OOR agrees. Martin v.

Warren County School District, OOR Dkt. AP 2010-0251, 2010 PA O.0.R.D.
LEXIS 285, 10-11 (PA O.O.R.DD. 2010)




Finally, the Borough failed to comply with the procedural requirements of the
RTKI. When access to records is denied, Section 903, requires a written response fo
include: (1) A description of the record requested; (2) The specific reasons for the denial,
including a citation of supporting legal authority; (3) The typed or printed name, title,
business address, business telephone number and signature of the open-records officer on
whose authority the denial is issued; (4) Date of the response; and (5) The procedure to

appeal the denial of access under this act.

CONCLUSION

For the foregoing reasons, the appeal is granted. The Borough is directed to
provide all of the records requested. This Final Determination is binding on the parties.
Within thirty (30) days of the mailing date of this Determination, either party may appeal
to the Lycoming County Court of Common Pleas. All parties must be served with notice
of the appeal. The Office of Open Records also shall be served notice and have an
opportunity to respond according to court rules. 65 P.S. §67.1301. The parties are further
advised that a copy of this Final Determination will appear on the Office of Open

Records website, hittp;//openrecords. state.pa.us

FINAL DETERMINATION ISSUED AND MAILED June 17, 2010

AR

APPEALS OFFICER
Dena Lefkowitz, Esquire

Final Determination Sent To: Dennis M. Holt; Robert C. Brobson, Borough Council
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