
 
 
 

DETERMINATION UPON  
PETITION FOR RECONSIDERATION 

 
IN THE MATTER OF   : 
      : 
CHRISTOPHER BAXTER and THE : 
MORNING CALL,    : 
Complainant     : 
      : Docket No.: AP 2010-0139 
v.      : 
      : 
      : 
DEPARTMENT OF ENVIRONMENTAL: 
PROTECTION    :  
Respondent     :  
 

INTRODUCTION 
 

Christopher Baxter (the “Requester”) filed a right-to-know request (the 

“Request”) on behalf of the Morning Call newspaper with the Pennsylvania Department 

of Environmental Protection (the “Department”) seeking copies of Department 

monitoring reports.  The Department partially granted and partially denied the Request by 

providing redacted documents.  The Requester filed a timely appeal with the Office of 

Open Records (the “OOR”).  The OOR granted the appeal on March 18, 2010.   

On April 2, 2010, the Department filed a petition for reconsideration which the 

OOR granted on April 7, 2010.  Specifically, the Department asserts that the affidavits 
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submitted in support of its redactions were valid, and asks for the OOR to reverse its 

determination directing that the records be released.   

For the reasons set forth below, we reverse the Final Determination granting the 

appeal and the Department is not required to take any further action.  

FACTUAL BACKGROUND 

 On December 30, 2009, the Requester filed the Request with the Department.  He 

sought electronic copies of the cover sheets titled “Quarterly Continuous Source 

Monitoring Report,” (QCSMR), the Facility Summary cover sheet for each company and 

each quarter, and a complete list of enforcement actions taken against each Pennsylvania 

cement company by the Department from 2004 - present.  In his Request he stated that 

the requested records are provided for public review in the Department’s public files.  He 

reasoned that since there was no need for redaction, he should be provided with the 

records in electronic format.  The Requester suggested that even if the redactions were 

appropriate they could be performed electronically. 

On January 6, 2010, the Department extended the response time to 30 days as 

permitted under the RTKL.  On February 8, 2010, the Department partially granted the 

Request and provided the Requester with a list of enforcement actions from 2004 through 

the present.  The Department provided the Requester with .pdf’s of the cover sheets.  

Finally, the Department manually redacted information on some of the paper records 

given.  The Department stated that the redacted records contained information reflecting 

indications of violations that have not yet been resolved and associated preliminary 

penalty calculations.  The Department asserted that the disclosure will negatively affect 

its ability to bring those open cases to acceptable resolution by enforcement or settlement.  
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The Department concluded that the redacted information is exempt under 65 P.S. § 

67.708(b)(10) and the deliberative process privilege under Pennsylvania common law.   

 The Requester filed a timely appeal with the OOR on February 16, 2010.  He 

initially challenged the redactions.  In support, he stated that the reports are sent to each 

company’s public file at regional Department offices.  He claimed that after the reports 

are generated, enforcement deliberations are carried out by the Continuous Compliance 

Section in consultation with other Department personnel. He contended that the 

Department’s basis for denial misunderstands the monitoring process and contradicts the 

Department’s actual practices.  He asserted that the fact the reports are subsequently 

considered during deliberations in a separate decision-making process does not protect 

them.  He also argued that the reports are factual.   The Requester reasoned that the 

redactions are unnecessary and that he should be provided with electronic copies of the 

records, thus avoiding any paper copying fees.  The Requester also argued that $7 

charged for a CD is excessive. 

 In response to the appeal, the Department reiterated that the records were properly 

redacted and that the $7 fee was appropriate as compared to what local copy services 

charged for scanning data onto a CD and the cost of the CD.  As support, the Department 

provided the sworn statements of Ronald Gray, Chief of the Continuous Compliance 

Section within the Department, and Dawn Schaef, the Department’s Open Records 

Officer.   

Mr. Gray certified the following under penalty of perjury.  The cover sheets 

summarize the data contained in the full report including the Department’s preliminary 

determinations of violations of emission limits and preliminary penalty calculations as 
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well as comments on the analysis by Department personnel.  The requested records 

reflect indications of violations that have not been resolved and associated preliminary 

penalty calculations, the disclosure of which can negatively affect the Department’s 

ability to bring those open cases to acceptable resolution by enforcement settlement.  The 

information regarding penalties incurred by emissions, report penalties incurred by data 

availability and report penalties incurred by late submission are treated as pre-decisional 

and enforcement confidential until the associated violations and penalty considerations 

are resolved and as pre-decisional thereafter.   

The Affidavit also set forth procedure by which the requested records are 

compiled.  The Department collects the data submitted by Portland cement plants and 

produces reports  based on that data which include preliminary determinations of 

violations of emission limits and preliminary penalty calculations.  While the emissions 

data is public information, the Departments preliminary calculations and determinations 

based on the data and summarized on the cover sheets are not public.  Those preliminary 

calculations and determinations are forwarded to the Department regional office where 

the particular Portland cement plant may be located for use by that office in determining 

what if any compliance actions are required and as a basis to begin such discussions with 

the regulated entity. 

The Portland cement plant at issue may be able to demonstrate to the department 

that the data was unreliable or that some other circumstances suggests a lower penalty 

than that preliminarily recommended by the Bureau of Air quality in the report is 

appropriate.  Only when those decisions are made does the Department take a final 

action.  Prior to that time, the redacted information is part of the Department’s pre-
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decisional deliberation process.  The development of the reports by his section is the first 

step in the deliberative process of determining whether any violations occurred and if so 

what penalty might be appropriate under the circumstances.   

In regards to the fee charged for the CD, Ms. Schaef stated that the $7 fee was 

developed by a Department committee that surveyed private copy services as consistent 

with the fees charged for those services.  As part of updating the Department fee 

schedule, she stated that she personally contacted copy services regarding charges for 

scanning data on a CD and the cost of the CD.  She determined that $7 was the average 

fee.  She also affirmed that the Department does not use electronic redaction for security 

reasons and instead performs redaction manually, which requires creating a printout of 

the information requested.  It can then be put back into electronic format, but the 

requester is still responsible to pay the duplication cost for the redaction. 

The notarized statements were verified and attested to be true to the best of the 

affiants’ knowledge, information and belief.  At that time, the OOR determined that the 

Department provided insufficient factual support for its arguments because the affidavits 

did not state that they were made under penalty of perjury or subject to the penalties of 18 

Pa.C.S § 4904.  The OOR did not consider the affidavits and granted the appeal.  The 

Department filed a petition for reconsideration with the Office of Open Records arguing 

that the affidavits should have been considered because while they did not include the 

words “under penalty of perjury”, they were in fact made under that penalty. 

LEGAL ANALYSIS 
 

The Office of Open Records Interim Guidelines adopted the reconsideration 

provisions of Pennsylvania’s General Rules of Administrative Practice and Procedure, 1 
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Pa. Code § 35.241. It is by this authority that the OOR entertains the Petition for 

Reconsideration submitted by the Department.   

The Rules of Civil Procedure and Appellate Procedure accept two alternatives as 

far as verifying documents/pleadings and their truthfulness/accuracy:  (1) “the usual oath 

or affirmation before a notary or other person authorized to administer oaths,” or (2) “a 

statement by the signer that it is made subject to the penalties of 18 Pa. C.S. §4904” 

relating to unsworn falsification to authorities.   As the affidavits were affirmed before a 

notary, the OOR will accept affidavits/attestations made before a notary and those made 

subject to the penalties of 18 Pa.C.S. §4904.  Therefore, the OOR will reconsider the 

issues of whether the redactions were appropriate under 65 P.S. 67.708(b)(10) and 

whether the $7 fee for the CD was appropriate. 

The RTKL is clear that agencies bear the burden of proving the applicability of 

any exceptions by a preponderance of the evidence.  See 65. P.S. § 67.708.  

Preponderance of the evidence has been defined as "evidence which as a whole shows 

that the fact sought to be proved is more probable than not." Black's Law Dictionary 1064 

(8th ed. West 2004). See also Commonwealth v. Williams, 615 A.2d 716 (PA. 1992).   

Pursuant to § 708(b)(10)(i)(A), a record reflecting the “internal, predecisional 

deliberations of an agency… or predecisional deliberations between agency members, 

employees or officials…” are protected from mandatory disclosure under the RTKL. 65 

P.S. §67.708(b)(10)(i)(A).  To qualify for protection under this exception, a record must 

reflect an agency’s deliberations, and relate to a proposed policy or course of action for 

the agency. The OOR has consistently held that in order to establish that this exception 

applies, an agency must show the following three elements: (1) the communication must 
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be internal to the agency, including its representatives, (2) the communication must be 

predecisional, meaning it was made before the deliberative process of decision-making 

was completed; and (3) the communication must be deliberative in character in that it 

makes recommendations or expresses opinions on legal or policy matters, and is not 

purely factual in nature. See e.g. Kyle v. DCED, OOR Dkt. AP 2009-0801 

Here, the Department argues that while the data is public, the Department’s 

manipulation and analysis of that data is exempt from disclosure as predecisional.   The 

OOR agrees.  As Mr. Gray’s affidavit sets forth, the redacted information reflects the 

indications of violations that have not yet been resolved and preliminary penalty 

calculations.  Further, the Portland cement plant at issue may be able to demonstrate that 

the data was unreliable or that some other circumstance suggest a lower penalty than the 

preliminary recommendation thus affecting the final decision by the Department.  

According to Mr. Gray’s affidavit, the decision of whether a penalty applies and how 

much that penalty will be has not yet been made and the Department is still in the 

deliberative process.   

In response, the Requester argues that the Department has released other similar 

reports in the past and that the requested reports are therefore public.  Under the RTKL, 

an agency has discretion to release records that are exempt under the RTKL.   Its decision 

or mistaken release of nonpublic records does not prejudice it from withholding similar 

records that are also exempt under the RTKL. 

The Requester also challenged the Department’s $7 fee for the CD.  He argues 

that he can purchase a pack of 25 CDs for $15 - $25 and that $7 for one CD is excessive.  

In response, the Department stated that it determined its fee by contacting local copy 
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services regarding their charges for scanning data onto a CD and the cost of the CD.  The 

average was $7.  Under the RTKL, a fee for copying onto electronic media must be 

“reasonable” and “based on prevailing fees for comparable duplication services provided 

by local business entities.”  See 65 P.S. § 1307(b)(2).  Ms. Schaef certified under penalty 

of perjury that she has contacted local businesses and that the average for copying data 

onto a CD was $7.  As such, the OOR finds the $7 fee charged by the Department to be 

reasonable.   The OOR notes that this determination is limited to the specific facts in this 

appeal.  Such fee determinations are fact driven and are made on a case by case basis.  

Finally, the Requester argues that the redaction should be done electronically.  

The Department stated that it does not use electronic redaction for security purposes.  The 

OOR will not require the Department to electronically redact the records per its 

determination in Smith/Miller v. Pennsylvania Gaming Control Board, OOR Dkt. AP 

2009-0243. 
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CONCLUSION 
 

For the foregoing reasons the OOR’s determination is reversed and the 

Requester’s appeal is denied.  The Department is not required to take any further action.  

The parties are advised that this is a Final Determination.  Within thirty (30) days of the 

mailing date of this determination, either party may appeal to the Commonwealth Court.  

All parties must be served with notice of any appeal.  In addition, the Office of Open 

Record shall be served notice of any appeal and have an opportunity to respond according 

to court rules.  65 P.S. §67.1302. Please also be advised that a copy of this Final 

Determination will appear on our website at http://openrecords.state.pa.us 

FINAL DETERMINATION ISSUED AND MAILED April 30, 2010 

 

 

________________________________________________ 

APPEALS OFFICER 
NATHANAEL J. BYERLY, Esquire  
 
Final Determination Sent To: 
Christopher Baxter 
Susan Shinkman, Esquire 
 
 

http://openrecords.state.pa.us/�
















































































 
 
 

FINAL DETERMINATION 
 
IN THE MATTER OF   : 
      : 
CHRISTOPHER BAXTER and THE : 
MORNING CALL,    : 
Complainant     : 
      : Docket No.: AP 2010-0139 
v.      : 
      : 
      : 
DEPARTMENT OF ENVIRONMENTAL: 
PROTECTION    :  
Respondent     :  
 

INTRODUCTION 
 

Christopher Baxter (the “Requester”) filed a right-to-know request (the 

“Request”) on behalf of the Morning Call newspaper with the Pennsylvania Department 

of Environmental Protection (the “Department”) seeking copies of Department 

monitoring reports.  The Department denied the Request.  The Requester filed a timely 

appeal with the Office of Open Records (the “OOR”). For the reasons set forth in this 

Final Determination, the Requester’s appeal is granted and the Department is directed to 

proceed as set forth below. 

FACTUAL BACKGROUND 

 On December 30, 2009, the Requester filed the Request with the Department.  He 

sought electronic copies of the cover sheets titled “Quarterly Continuous Source 
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Monitoring Report,” (QCSMR), the Facility Summary cover sheet for each company and 

each quarter, and a complete list of enforcement actions taken against each Pennsylvania 

cement company by the Department from 2004 - present.   On January 6, 2010, the 

Department extended the response time to 30 days as permitted under the RTKL.  On 

February 8, 2010, the Department partially granted the Request and provided the 

Requester with a list of enforcement actions from 2004 through the present.  The 

Department also provided the Requester with redacted records.  The Department stated 

that the records were exempt under 65 P.S. § 67.708(b)(1) and the deliberative process 

privilege under Pennsylvania common law.   

 The Requester filed a timely appeal with the OOR on February 16, 2010.  In 

support of his appeal, he contends that the Department’s basis for denial misunderstands 

the monitoring process and contradicts the Department’s actual practices.  He also argues 

that the reports are factual.   

 In response to the appeal, the Department reiterated that the records were properly 

redacted and provided the statements of Ronald Gray, Chief of the Continuous 

Compliance Section within the Department, and Dawn Schaef, the Department’s Open 

Records Officer.  The statements were verified and attested to be true to the best of the 

affiants’ knowledge, information and belief but did not indicate they were under penalty 

of perjury as requested by the OOR in its letter of February 18, 2010.   
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LEGAL ANALYSIS 
 

 The Office of Open Records is authorized to hear appeals for all Commonwealth 

and local agencies.  See 65 P.S. §67.503(a).  The Department is a Commonwealth agency 

subject to the RTKL.  See 65 P.S. § 67.301. 

The RTKL is clear that agencies bear the burden of proving the applicability of any 

exceptions by a preponderance of the evidence.  See 65. P.S. § 67.708.  Preponderance of 

the evidence has been defined as "evidence which as a whole shows that the fact sought 

to be proved is more probable than not." Black's Law Dictionary 1064 (8th ed. West 

2004). See also Commonwealth v. Williams, 615 A.2d 716 (PA. 1992).   

The Department argues that the redacted portions are exempt from release under 

65 P.S. § 708(b)(10).  However, the Department provided insufficient factual support for 

its arguments.  The affidavits provided to the OOR were not made under penalty of 

perjury or subject to the penalties of 18 Pa.C.S § 4904.  As such, they cannot be 

considered.    

The law requires objective indicia that the exemption is applicable. The 

Department has not provided specific legal and factual support regarding the requested 

records to support a denial of access.  Therefore, it fails to meet the burden of proving 

that the records are exempt from disclosure.  It is directed to provide unredacted records 

or, in the alternative, an affidavit meeting the criterion above.  The Requester is not 

precluded from filing a request for unredacted records if the legal and factual bases 

provided are not sufficient. 
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CONCLUSION 
 

For the foregoing reasons the Requester’s appeal is granted and the Department  

is directed to release the requested records with any nonpublic information redacted or an 

affidavit meeting the criterion in the above legal analysis.  The parties are advised that 

this is a Final Determination.  Within thirty (30) days of the mailing date of this 

determination, either party may appeal to the Commonwealth Court.  All parties must be 

served with notice of any appeal.  In addition, the Office of Open Record shall be served 

notice of any appeal and have an opportunity to respond according to court rules.  65 P.S. 

§67.1302. Please also be advised that a copy of this Final Determination will appear on 

our website at http://openrecords.state.pa.us 

 

FINAL DETERMINATION ISSUED AND MAILED March 18, 2010 

 

 

________________________________________________ 

APPEALS OFFICER 
NATHANAEL J. BYERLY, Esquire  
 
Final Determination Sent To: 
Christopher Baxter 
Susan Shinkman, Esquire 

http://openrecords.state.pa.us/�
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