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W‘lil

REGEIVED
501 2.9 2009
OFFCE OF OPEN RECORDS

Re: Mashall v. FedBa Cround, Case No. 200505472

Tear My, Marahall:

[ am writing o8 @ follow-up to your September 21, 2009 request for
vefevenoed Tuatier, As you ase swire the Commission, iu coures

i request a5 0bs made pursusnt 10
reasons aiated in the Jeter (s copy
i3 attsched). My underatanding is that on o abovt October
v Offics of Open Reconds (¢

(“RTKL")
corzeapontience
that desial with

{n raviowing Our file {n i matter it appeass
Cosminsion in which you indicate s desive “...10 gmend my request or
with spseifity [is] and Oar's casp law, . MY reading
that the Commisaion obteitied duiing the cour
sgalut PedEx, Ktie unalesr to mo {f you anticipated 8 second response
gubmission or if you filed itin connsciion with your appenl in

file

I light of the abovs, and in order to insure that
2009 letier ay & now request. Having done £0,
it you seek, The prounda for ous decision,
in our Septoruber 24, 2009 oomespondence.

The Comafasion’s refusal to provide you with these
investignory csse flles we statutorily exempt from
subpozna for any case file materlal which s relevent to

for this detecoination is set forth blow,

there is no confusian,

Ag aoted, the Comemimsion again is treeting your
While the RTRY, s 8 general
Section 708 of the RTKL

request

may also apply), which axenpks:

- -4 PUY VTN L]

case file information
co datad Septembes
the Permaylvenis

that oa or about October 1, 2000 you

of this letter is thut you A
s of our investigation of the somplalnt that you fMad with us
from the Com
ovder to provide same

veoords is based upon the fact
selease abaent vecaipt of a validly
the sotion and not otherwise privileged.

a3 ons made usder the Pennaylvanta
rule, provides tht govemmantal
sets forth a number of ostegories

fom thet genoral rule, The Commission speoifically relies on exception nusaber 17 (although othet

regaiing the above-
24’ 2009, ld‘r"!lﬁi

Right To Know Law

of the Septamber 24, 2009

2, 2000 you filed an sppeal from

OOR") thit 1s preseatly under raview by that offics,

auhinitead & lether 1o the
[aic] roquest to wddress
wre again documents

oW B W

migsion based upon this
additional basia for appes.

tha Comwnisaion will treat your October 1,
the Commission yuat aghin declins o
which follow helow, ate the seme

produce the docunents
a2 these previously stated to you

that the Commision's
issued and seeved

Right To Know
yevords are presumed to be
of vesords which constitute



Magahall v. FedBx Ground, Case No, 200805472
October 28, 2009
Page 2 023
{17) A.recond of an agency relating ¥ # noncriminal investigation, inoluding:
(1) Complaints subitted to an agency.
(15) Lvvestiguiive materials, notes, correspandence and reports.
(ili) A record that tnoludes the identity of a confidential source, ingluding individuals subject to
the st of December 12, 1986 (P.L.1559, No.169), knowa 4a the Whistleblower Law.
{iv) A record that inchides information mads confidential by law.
(v) Work papers undeslying an audit.
(vi) A record that, i disolosed, would do any of the following:
(A) Reveal the institution, progress or result of
an ageney iovestigation, exoept the jmposition of a fine ox civil pemalty, the suspension,
medification or revooation of & license, pacmit, registeation, cortification or similar
authorization lssued by an agency ot an exocuted poMlemant agroamant unless ths
iz determined to bo confidential by a coust,
(B) Daprive a person of the right to en impastial adjudication.
(C) Cottimte s unwarstod {nvasion of privacy.
(D) Hinder an agency's ability 1o secure 8 administrative ov elvil sanction.
(B Endanger the life or physical safety of an individual, |

The contents of the Commission’s investigatory oase file, which you have requesied, constituto 8 "xecand of an

relating to 8 nencibminal juvestigation,” Section (D) of the Pennsylvunia’ Hutoan Relations Act
("PHRA") gives tho Commission the power and the duly to, among otver things, “hvveatigate . . . complaints
unlewful discriminatory pesctices.” Ssotion 9(t)! of the PHRA mandates thal *[a}fer the filiog of any
compiaint, or whenavar thore 15 resson to beliove that an volewful discriminstory prastice has bean committed,
the Cosmission shall make » prompt inveatigstion in contection therowith.” The records you have requested
all relale to & nonoriminsl imvestigation, conducted under the wbovo-clied siatutory authority, They ate,
therefiore, sxecpt fram relesso under the RTKL.

Mote pecifisally, but not neceaanrily all inchusively, the following categosies of onse file rocords are exempt
under these apealfic subseotiona of exemption 17:

1) The complaint falls wuder exesaption 17¢1).

2) Any jnvestigative materials, totes, gorrespondonce and reports conteined in the file fall undes
exsmption 17(i),

3) M(s{i statements from witnesses, given with o guscantes of confidentiality, fall under exemplion
176i). | '

4) Infoenstion conoaming sy asttlement proceedings or agresments, including the agrecmonts (other
than agresants which must be disclosed wnder the federal Fair Hovsing Act), thensaelves, fulls
utwler exenplion 17(kv). Ses Seotion 9(c) of the PHRA for the statutary pxemption.

5) Finally, the entire contents of the inveatigative file fall under anemption 17(vi). A release of any
muz santained in one of the Commpirsion's investigntory case files, would necessarily *{rleveal the

While the Coommission is ot roquived to release any records in an invettigatory case file, under the RTKL, the
Commigsion ls willing to retusn copies of any secords which you (ot yous client) provided to the Comtnixsion,
or to provide an additional copy of any records which the Commission previously provided to you (ar your
client), If you ate 8 Camplainant, this includes & 0Py of \he Respondent’s Answer to yout Complaint, if one

has been filed.

The cost for providing thase documents is fiftean cents pex page released. Ttis anticipated thet thees recoeds will
be gent no later than 30 daya from peceipt of your request. 1 you are interested in receiving the return of your
previously peovided secords, and/or an additional copy of records that the Commission previously provided to




Marshall v, FedBx Grownd, Case No. 200505472
October 28, 2009

Page 3 of 3
o8, plotse eivise the Commisaion of this fact, in wiiting, by forwarding the requeat {please include the

relevant Comntnigsion case numbar) to the following:

Avbardella White-Davis

Director of Campliance

Peunsylvenia Hurman Relations Conunission
Peunsylvania Place, Suite 300

301 Chestnut Strest

Harishurg, PA 17101-2702

1€ tho Connission does not hear from you within o abovelisted tisa rame we wil asourne Yo have decided
not % Tequest the matecials mantionsd,

You have & tight © appoal this denial of information in writiag to ngLMmhlar, Exeoutive Director, Office of
Opon Reoords, Commonwoilth Keystons Buliding, 400 North Stoest, 4™ Floor, Hasvisburg, FA 17120.

af g0 80 VrilH -,n;

) o fie N . it 40 80 WITHAR business days of the e ing date O W0 BRONSY.C
mwma.ww. IF you have further questions, pleaso call Nancy L. Gigpat, Right to
Know Officer. Pleass be advised that this corespondence will serve to close this yesord with our office as
pexmitted by law, :

Raspectfolly,

Michael Hardiman
Chief Counsel

o: Nathan Byedly, OOR Appeals Officer (lit. only)
Neaoy Gippert, PHRC (i, only)




pennsylvania

‘OFFICE OF OPEN RECORDS

| FINAL DETERMINATION
IN THE MATTER OF: :
GUY MARSHALL o
- Complainant , : -
v. ' ' DocketNo: AP2009-0937 |
PENNSYLVANIA HUMAN
RELATIONS COMMISSION '
Respondent
INTRODUCTION
“Request”) for records with

«Requester”) filed a request (the
(the «Commission™). He sought records

o-Know Law (the “RTKL™),

Guy Marshall (the
a Juman Relations Commission

the Perinsylvani
laint, pursuant 1o the Right-t

relating to ihe denial of a comp
The Citizen timely

101, et. seq, The Commission dented the Request.

65 P.S. §67.
appealed to the Office 0

For the reasons set forth in this

f Open Records (*OOR”).

Final Determination, the appeal is Jenied and the
Commission is not required t0 release the recordsfinformation reciuested.



FACTIUAL DAL X oo

FACTUAL BACKGROUND
On October 1, 2009, the Requester filed the Regquest with the
Commnission.l Specifically, he requested:

1. Records of FedEx Ground — number of handlets who were
terminated from May 2005 - October 2005 - and the
racial/gender composition of those wotkers for absenteeism of
being absent more than three days.

2. FedEx ground Alert Line records during the same time period
aforementioned including scan records, attendance records,

supervisor who took disciplinary action, oral and written
record issued to Guy Marshall

bn Odtobei" 29, 2009, the Requestet timely appealed thé denial of the Reqﬁést. .

In support of the denial, the Commission stated that the Request sought the
release of information it gathered during the course of statutorily mandated investigations
" that it may have engaged in that involves complaints filed against certain entities. The
Commission noted that section 7 of the Pennsyivania Human Relations Act (“PHRA"),
43 P. S. § 951, ef seq, gives it the power and duty to investigate complaints of vnlawful
disctiminatory practices. The PHRA mandates the Commission to | make prompt
investigations of such complaints. The Comnission stated that the ret;uested recotds in
this z;tppeal relate to such an ihve'stigation and are therefore exempt xmderv 65 P.S. §
67.708(b)(17) as records relating to a noncriminal iﬁvestigation. The Commission also
stﬁted‘ that the records are cxémpt absent receipt of a validly issued and served 'subpoéna
for any case file material which is relevan{ to the action and not otherwise privileged.
Thie Commission indicated that while it is not required under the RTKL to release the

 records, it is willing o provide the Requestor with return copies of any records he

| This appeal is related to an appeal filed by the Requester and docketed
at 2000-0834. The OOR denied that appeal on November 2, 2009.




provided 1o the Commission or additional copies of records the Conmrﬁssion previously
provided to him.

In support of his appeal, the Requester argues that he is entitled to the rec ords
;because they contain purely factual information. The Requester cites to ManorCare v.
Peﬁnsylvdnia Department of Health, OOR Dkt. AP 2009-0134, He contends that any
nonpublic information can be redacted, The Requester also argues thaf the Commission
is precluded from presenting any argument since its response to the October 1, 2009
3 Reque.stwas..untimely. He reasons that the Commission shoutd immediately provicic the
records. Ina subsequent submission, the Requester also references élang list of cases |
that he states ere on point with his appeal. The Requester provided no explanation for
how these cases apply 10 his case. )

Following the filing of the appeal, the OOR requested the Commission to indicate
whether the records in requested in item 1 exist as aggregated data in records outside the
investigative file(s) maintained by the Commission.

The Commission subsequentty provided the OOR with the unsworn verification
of Arberdella White-Davis, Director of the Compliance Division for the Commission.2

She stated that any and all records obtained by the Commission related to the complaint

- filed by the Requester and would be maintained only as part of the Comunissions

investigative file related to the complairit he filed at case aumber 200505472, She also
confirmed that the Commission does not have any investigative records or aggregated
data related to-the Requester’s complaint in records or aggregated records that exist

outside the Commissions investigative case file telated to the complaint.

2 The verification was made subject to the penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification
to anthorities.




In a November 23, 2009 letter, the Requester states that there needs to be an
investiga‘tion, He challenges the affidavit stating that investigative records do exist.

LEGAL ANALYSIS

A LATLIIS s A0 A S

The OOR is authorized to hear appeals for all Commonwealth and local agencies. See

65 P.S. §67.503(s). The Commission is a Commonwealth agency subject to the RTKL.

See 65P.8. § 67.301.
Section 102 of the RTKL, defines the term “record” as:

L ‘fInfo;mation,_.ragaxdless of physical form or characteristics, that. docursents &
{ransaction or activity of an agency and that is created, received or retained
putsuant to law or in connection with a transaction, business or activity of the
agency. The term includes a document, paper, letter, map, book, tape, photograph,
flm o sound recording, information stored or maintained electronicatly and a

data-processed or image- processed documen >
The RTKL provides further clarity in defining a “public record” as:

“A record, including a finaneial record, of a Commonwealth or local agency that:
(1) is not exempt under section 708; (2) is not exempt from being disclosed under
any other Federal or State law of regulation or judicial order or decree; or (3) is
not protected by a privilege.”

65 P.S. §67.102. - '

The RTKL is clear that agEncieé bear the burden of proving the applicability of any

exceptions and it is not the role of the OOR to identify potential areas of exemption.

Specifically, § 708 in pertinent part states:
L (é)'Bur&én' of proof. —
(1) The burden of proving that a record of a Commonywealth agency or
local agency is exempt from public access shall be on the Commonwealth
agency or local agency receiving a request by a preponderance of the

evidence.
65. 7.8, § 67.708.



Preponderance of the evidence has been defined as "evidence which as a whole shows
that the fact sought to be proved is more probable than not.” Black's Law Dictionary 1064
(8w ed. West 2004). See also Commonwealth v, Williams, 615 A2d 7-16 (PA. 1992).

~ The Requester argues that the Commission is precluded from submitting an
argument in support of its position b'ecause. its response to his Request was untimely.
This is incorrect. An untimely response toa request does not automaﬁ_cs_.lly preclude an

agency from preseming an argument to the OOR for why a record should be withheld.
 under the RTKL. | |

| In response to the éppeal, the Commission states that the records requested from
the investigation file and related documents are exempted from public release under the
plain language § 708(b)(17). The OOR agrees. Section 708(b)(17) states that a local or

Commonwealth agency can withhold the following records:

“a record of an agency relating to a non-cririnal investigation,
including
(i) Complaints submitted to an agency.
(i1) Investigative materials, notes, correspondence and reports,
(iif) A record that includes the identity of a confidential source,
including individuals subject to the act of December 12,
1986 (P.L.1559, No.169), known as the Whistleblower Law,
(iv) A record that includes information made confidential by law.
(v) Work papers underlying an audit.
(vi) A record that, if disolosed, would do any of the following:
" Reveal the institution, progross o result of an agency . .
investigation, except the imposition of a fine or civil
penalty, the suspension, modification or revocation of a
Jicense, permit, registration, certification or similar
anthorization issued by an agency or an executed
settlement agrecment unless the agreement is determined

to be confidential by a court.

See 65 P.S. §67.708 (emphasis added).



The plain language of § 708 exempts imkesﬁgative materials, notes,
~ correspondence, and reports. In »addition, it exempts records thaf would reveal the
institution, progress oOf result of an agency investigation. Here, the Request seeks
investigative records of records directly related to complaints/charges in a specific
investigatory file which were relied upon by the Commission and EEOC in denying a
claim. Such records are exempted under § 708, While the Commission exercised ifs
discretion under 65 P.S. § 67, 506(0) in agreeing to release some requested records, the
Commlssmn stlll retains. authonty under the RTKL to withhold statutonly exempted_
records or to release redacted documents. Thus, the Commission met its burden by
showing that § 708(b)(17) applies and properly withheld the records.

The Requester argues that the Final Detern mination in ManorCare entitles him to
any factual information in the requested records This is incorrect. The language cited
by the Requester relates to the pre—decisional and deliberative exception, not investigative
records. In ManorCare, the OOR determined that an agency denying access must prove
that the records souéht are truly pre- decxswnal and deliberative and not merely factuai. As
the OOR has consistently held, factual information contajned within investigative records
remains exempt under the RTKL. Additionally, the decision to release records or redacted
. rgcords that are Ve‘x.empt under the RTKL is within the agency’s discretion. See 65 P.5. §
| 67 506(0) |

Finally, with respect to item 1, the Commission has met its burden of proof as
required by law. Ms. White-Davis’ Verification that the Commission does not have any
tecords outside the investigative file is a sufficient legal basis for denying item 1. The

OOR notes the Requester’s objections to the Commission’s Affidavit. However, the



Affidavit did not ¢claim that no investigative records exist as the Requester alleges, it stated
that no ixwestigatwe or aggregated data records exist outside the inve;stigative case file.
CONCLUSION |

Tor the foregoing reasons, ihis appeal 18 denied, and the Comroission is not
required t0 release the xecords requested. The parties are sdvised that this is @ Final
Determination and is binding o0 the parties. Within thirty (30) days of the mailing date of -
this determination, either party may appeal to the Commonwealth Court. All parties ust
be ;-sezvg'c_l. wn;h notwe of the appeal. The Office of Open R Records also shall be sorved
notice and have &n opportumty to respond according to court rules. 63 P.S. §67.1302.

The parties ar¢ further advised that a copy of this Final Dctermination wiil appear on the

Office of Open Recotds website.

FINAL DE MINATION ISSUED AND MAILED November 30, 2009




pennsylvania

OFFICE OF OPEN RECORDS

VIA FIRST CLASS US MAIL
December 17, 2009

Mr. Guy Marshall
43 Oneida Drive
Goudsboro, PA 18424

RE: Petition for Reconsideration received December 3, 2009, OOR Dkt.
AP 2009-0937

Dear Mr, Marshall:

We are in receipt of your Petition for Reconsideration that is undated but that was
received by this office on December 3, 2009 in connection with the Office of Open
Records Final Determination in Guy Marshall v. Pennsylvania Human Relations
Comm’n, QOR Dki. AP 2009- 0937. We hereby deny your Petition.

Sincerely,

=

orihna V. Wilson
Chief Counsel

cc:  Terry Muichler, Executive Director, Office of Open Records
Michael Hardiman, Chief Counsel, Human Relations Commission

Commonwealth Keystone Building | 400 North Street, 4th Floor
Harrisburg, Pennsylvania 17120-0225
(717)346-9903 | (717) 425-5343 (Fax)

http://openrecords.state.pa.us
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