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FROM @ MARSHALLS

Qctober 30, 2009
Michael Hardiman
Guy Marshall Chief Counsel
43 Oneida Drive Human Relations Commission
Gouldsboro, PA 18424 301 Chestnut Street, Suite 300
Harrisburg, PA 17101
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pennsylvania

QFFICE OF OPEN RECORDS

Dear Mr. Maxshall and Mr. Hardiman:

Thank you for writing to the Office of Open Records regarding the Right-to-

Know law, 65 P.S.

§§67.101, (“RTKL"). The OOR has received an appeal on Octobet

30, 2009, This letter will explain our process and provide the Agency a copy of the

appeal,

The OOR will assign an Appeals Officer to review the case, If all procedural
requirements have been met the Appeals Officer will review the file, consult with agency
counsel as appropriate, seek any necessary additional information and issve a Final
Determination. The Appeals Officer may conduct a hearing, but that decision is non-
appealable. If all procedural requirements have not been met the parties will recelve a
letter stating why the appeal has not been accepted and that no further action is needed.

If additional information is necessary to reach a Final Determination, the Appeals
Officer will ask for it in writing with a deadline for submission. If either party would like
to submit unsolicited information they must do so within gseven (7) business days from

the date of this letter and provide a copy to the opposing party. Agencies are reminded
that the burden of proof rests with them in citing the exception, law, reguianon, judicial
. order or privilege to deny a request.

The OOR has 30 calendar days to issue a Final Determination. If you would like
more information, please sec our Web site, http://openrecords.state.pa.us, where all F inal
Determinaions will be posted.

Respectfully,

oy P

Terry Mutchler
Executive Direclor

Commonwealth Keystone Building | 400 Nocth Sereet, 4th Floor
Harrisburg, Penpsylvania 17120-0225 .
(717)346-9903 | (717) 425-5343 (Fax)

hapJ/op.:nrecords state.pa.us
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pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF:

GUY MARSHALL
Complainant

v. . : Docket No.: AP 2009}%0834

ek w4 s es AN

PENNSYLVANIA HUMAN :
RELATIONS COMMISSION :
Respondent

INTRODUCTION '

Guy Marshall (the “Requester”) filed a request (the “Request’™) ﬁ!;r records with
the Pennsylvania Human Relations Commission (the “Comraission”). He‘spught records
relating to the denial of a complaint. The Commission treated it-as a;request filed
pursuant to the Right-to-Know Law (the “RTKL™, 65 P.S. §67. 101' et. seq,. The
Commission partially granted and partially denied the Request. The-szen timely

. appealed to the Ofﬁce of Open Records (“OOR”). i

For the reasons set forth in this Final Determination, the appeal 1s dEemed and the

Comtnission is not required to release the records/information requested. ;

FACTUAL BACKGROUND
On September 21, 2009, the Requester filed the Recuest with the (;So'mmission.

He sought copies of all documents and other information contained in his Comumission
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case file. Specifically, he requested the following:

Investigation files, case managoment printouts, charge pro cessing

documentation, and any other material and data as may be related to the

processing of dual filing charge. Records that EEOC Investigator

requested to review HRC factual findings in denying his complamt

Tn a letter dated September 24, 2009, the Corission indicated that it
interpreted the Request as one for records under the RTXL. In addition, thc
Commission interpreted the Request as one seeking the release of mformatmn it
gathered dun:ng the course of statutorily mandated investigations that it may
' have engaged in that mvolves complamts filed agamst certaln entities, ’Ihe{

. I

Commission noted that section 7 of the Pennsylvania Human Relations chc:
(“PHRA™), 43 P. 8. § 951, ef seq. gives it the power and duty to investigat%:

complaints of unlawful discriminatory practices. The PHRA mandates the -
Commission to make prompt investigations of such complaints. The ;
Commlssxon stated that the requestcd records in this appeal relate to such an
investigation and are therefore exempt under 65 P.S. § 57.708(b)(17) as Iecords
. relating to a noncriminal investigation. The Commission also stated that the
records ate exempt abgent receipt of a validly issued and served subpoena! for
any case file matenal which ¢ relevant to the action and not otherwise ‘
prmleged The Commission indicated that while it is not xequired upider th‘e

RTKL to release the records, it is willing to provxde the Requestor with retum

copies of any records he provided 10 the Commission or additional 00p1es: of

records the Conumission previously provided to him.

In a letter dated October 1, 2009, the Requestor expressed concen:} é}bout

violating the RTKL by filing repetitive requests. He then indicated that he

PS
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would ike to amend his iniﬁﬂ Request or “file a new request to address with
specificity and QOP’s case law.” The Requester stated that be wanted all
records submitted by FedEx Ground and FedEx Alert Line since those recoé:’ds
are “public records™ and can be redacted. ‘He also requested: g

1. Records of Fedlix Ground - number of handlers who were
corminated from May 2005 -~ October 2005 - and the
racial/gender composttion of those workers for absenteeism or
being absent more than thres days. L.

2. FedEx ground Alert Line records during the same time period
aforementioned including scan records, attendance records,
.supervisor who took disciplinary action, oral and written; ,
record issued to Guy Marshall o

e et e

H
i
i

The Requester filed a tirely appeal with the OOR oh' QOctober 2, 2&)09 On
October 9, 2009, the Requester submitted unsolicited information t§ the O[OR in which
he indicated that ﬁis Request included the documents referenced in his Oc%qber 1,2009
letter. On October 27, 2009, the OOR confirmed with Counsel for the Co:;rimission that
the Commission had received,tl}e October 1, 2009 letter. Ina letter dated 50§ctober 28,
2009, the Commission indicated that it was treating the October 1, 2009 l%t%er as a new

request for records and denied it. On October 29, 2009, the Requester apﬁﬁeialed the

} H
1 HE
i

denial of his October 1, 2009 request.
 LEGAL ANALYSIS '

| 7. The OOR:is authorized to hear appeals for all Commonwealth and lo%a';l:égexlxéieis. See

63 P.S. §67.503(2). The Comumission. is a Cormmonwealth agency subjefcti to the RTKI.

See 65 P.S. § 67.301. L

Section 102 of the RTKY, defines the tetm “record” as!

H .
“Information, regardless of physical form or characteristics, tfxazt dooumnents a
rransaction or activity of an agency and that is created, recejved or- tetained
pursuant to law or in connection with a transaction, business or;activity of the '

P&
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agency. The texm includes a document, paper, letter, map, book, fape, photograph,
flm or sound recording, information stored or maintained electronically and a

data-processed or image- processed document.”

The RTKL provides further clarity in defining a “public reacord” as:

"

“A record, including a financial record, of a Commonwealth or Eocal agency that:
(1) is not exempt under section 708; (2) is not exempt from being disolosed under
any other Federal or State law or regunlation or judicial order or decree, or (3) is

not protected by a privilege.”
65 P.S. §67.102. .

The RTKL is clear that agencies bear the burden of proving the applicﬁibility of any

.. exoeptions and it is not the role of the OOR to identify potential areas
Specifically, § 708 in pertinent part states:

{2) Burden of proof. —
(1) The burden of proving that a record ofa Commonwea.lth

Tf exemption.

!
i
i

agencvor

local agency is exempt from pubhc access shall be on the Coli;nmonwcalth
agency or local agency receiving a request by a preponderance of the

evidence.
65. P.S. § 67.708.

Preponderance of the evidence has been defined as "evidence which as aj.who]c shows

that the fact sought to be proved is more probable than not.” Black's Law D!ctzonary 1064

(8med, West 2004). See also Commanwealth v. Williams, 615 A.2d 716 (PA 1992).

In his October 1, 2009 letter, the Requestor is unclear whether he mqanded the

lotter 10 be a new request or an amendment to his September 21, 2009 request. The OOR

' detenmnes thaf.ihe Qctober 1, 2009 letter is a new request and separate fron
September 21, 2009 request at issue here. The OOR bases this on the folloy

First, the October 1, 2009 leiter requests different records then those set fort

.S’eiutamber 21, 2009 Request. Second, the Requester filed the current appeal

he sent the October 1, 2009 Jetter, affording the Commission no opportunity

i;the .

i .
ving facts.
h in the

[ the ;:lay after

ito respond.

P?
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These facts together support the finding that the October 1, 2009 letter shou

as a request separate from the current appeal

B5 2009 B9 41PM

Id be treated

In the Septemiber 21, 2009 Request at issue here, the Commxssmn stalztes that the

records requested from the investigation file redacted portions of the compls mt and

: rclatcd documents are exempfed from pubHc release under the plain language} §

708(b)(1 7). The OOR agrees. Section 708(b)(1 7) states that a local or Commonwealth

agency can withhold the following records:

. “A record of an agency relatmg to a non~cnmmai mvestigajxon

"incliding
d) Complaints subrmtted to an agency.

(ii) Investigative materials, notes, cotrespondence and reports.?
(ilf) A. record that includes the identity of a confidential sours {s,

including individuals subject to the act of December 12,
1986 (P.1..1559, No.169), known as the Whistleblower Law

| .

(iv) A record that includes information made confidential by llaw

(v) Work papers underlying an audit.

(vi) A record that, if disclosed, would do any of the follomn%

Reveal the institution, progress or result of an agency
investigation, except the imposition of a fine or civil |!

peualty, the suspension, modification or revecation of a

license, permit, registration, certification or similar
authorization issued by an agency or an execufed

setfloment agreement unless the agreement is determined

to be confidential by & court.
See 65 P.S. §67.708 (emphasis added).
lhe pia.m Janguage of § 708 vxempts investigative matcna]s, notcs,

’ .'conespondenoe and reports. In addition, 1t exempts records that would révt

:

Al
;althe"

Y__..

institution, progress or result of an agency invcstigation. Here, the Request pn its face

seeks investigative records or records directly related to complaints/charges

in a specific

investipatory file which were relied upon by the Commission and EEOC in l:gﬁznyirag a

claim. Such records are exempted under § 708, While the Commission éxenicised its

P8
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diseretion under 65 P.S. § 67.506(c) in égrceing to release some requ_ested; records, the
Commission stiil retains authority under the RTKL fo withhold statutori]y? exempted
records. Thus, the Commission met its burden by showing that § 708(b)(li7%) applies and
propetly withheld the regords, | :
The OOR will not address in this appeal whether the records requesé;ed in the
October 1, 2009 request are excmpt under the RTKL. :

CONCLUSION

For the forego:ing reasons, this appeal is depied, and the Conméaission is not

‘ required to release the records requested. The i:azties ar¢ advised thaf:f t}ns is a Final

Determination and is binding on the parties. Within thirty (30) days.of the. njfxailing date of

this determination, either party may appeal to the Commonwealth Cout, All parties must

be served with notice of the appeal. The Office of Open Records also shall be served

notice apd have an opportunity to respond according fo court rules, 65 PELS. §67.1302.
;

The parties are further advised that 2 copy of this Final Determination will ;appear on the ‘

Office of Open Records website, hﬁv;//opcnn:cords.state.na.us

i
i

FINAL DELERMINATION ISSUED AND MAILED Novernbex 2, 2009

o
!
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pennsylvania

QFFICE OF OPEN RECORDS

VIA EMAIL AND FIRST CLASS US MAIL
November 16, 2009

Mr. Guy Marshall
43 Oneida Drive
Goudsboro, PA 18424

RE: Petition for Reconsideration dated November 5, 2009, OOR Dkt. AP
2009-0834 '

Dear Mr, Marshall:

We are in receipt of your Petition for Reconsideration dated November 5, 2009 in
connection with the Office.of Open Records Final Determination in Guy Marshall v.
Pennsylvania Human Relations Comm’n, OOR Dkt. AP 2009- 0834. We hereby deny
your Petition.

L

Sincerely,

\N\ W

Corinna V. Wilson

Chief Counsel

ce: Terry Muichler, Executive Director, Office of Open Records
Michael Hardiman, Chief Counsel, Human Relations Commission

Commonwealth Keystone Building | 400 North Street, 4th Floor
Harrisburg, Pennsylvania 17120-0225
(717)346-9903 | (717) 425-5343 (Fax)

http://openrecords.state,pa,us
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