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FINAL DETERMINATION 

IN THE MATTER OF : 
 : 
THE PITTSBURGH POST-GAZETTE, : 
Complainant : 
 : 
v.  : Docket No. AP 2011-0372 
 : 
ALLEGHENY COUNTY, : 
Respondent : 
 

INTRODUCTION 
 
The Pittsburgh Post-Gazette (“Requester”) submitted a request to Allegheny County (the 

“County”) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 et seq., (“RTKL”) seeking 

public comments submitted to the County Health Department.  The County invoked an extension 

advising redaction would be necessary.  The Requester appealed to the Office of Open Records 

(“OOR”).  For the reasons set forth in this Final Determination, the appeal is denied and the 

County is not required to take any further action. 

FACTUAL BACKGROUND  
 

On February 15, 2011, the Requester submitted a right-to-know request seeking copies of 

“public comments on proposed changes to the [County Health Department’s] food safety 

regulation, including a new system for rating restaurants” and asked that comments be preserved 

and forwarded to her on a weekly basis until the comment period ends on March 20, 2011 (the 

“Request”).   T.H. Johnson, the Open Records Officer (“ORO”), timely responded, invoking a 

thirty-day extension due to staffing limitations, stating “[p]rivate information (i.e., phone number 
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and email addresses of the individual making the comments will need to be redacted.”  The 

County did not submit a written response or responsive records upon the expiration of the thirty-

day extension period. 

The Requester responded to the County, stating that it did not believe that the described 

information is exempt and argues that Section 708(b)(10) as it applies to “efforts designed to 

measure public opinion” makes the public comments “public records” under the RTKL.  

The Requester timely appealed, arguing that public comments submitted to an agency are 

public in their entirety, including source information.  The Requester argues that home addresses 

cannot be redacted for non-public employees and that there is no expectation of privacy in 

submissions to an agency in response to a request for public comments.  The Requester notes the 

written comments are in lieu of comments made in a public hearing during which the speaker is 

identified, such as by address.  Without the source of the commentator, allegedly the comments 

lose value because they could be skewed if untraceable.  The Requester submitted a press release 

the County published and posted on its website regarding its request for public comments upon 

the proposed restaurant rating system proposed.  

The Requester supplemented the record on appeal in response to the County’s post-

appeal provision of responsive records on April 1, 2011.  Patricia Sabatini attests that the 

County’s response is not complete and further that the County is precluded from raising grounds 

to withhold records after she filed the appeal because she had no ability to refute its new 

defenses, and any late-asserted defenses are waived pursuant to Signature Information Solutions, 

LLC v. Aston Township, 995 A.2d 510 (Pa. Commw. Ct. 2010).  The Requester argues Signature 

precludes an agency from raising a defense not set forth in its original denial, to include a 
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“deemed denial” after the agency failed to respond within its thirty-day extension as it renders 

Section 903(2) a nullity.   

Sabatini attests that, as of the thirty-day extension elapsing, the County failed to provide 

responsive records or to support its intended redaction of “private information.”  She attests that, 

after the thirty-day extension elapsed, she received fourteen comments from which identifying 

information was redacted under Section 708(b)(6)(i)(A).  Sabatini notes she has been advised 

twenty-five comments had been received as of April 4, 2011, and should have been included. 

Email addresses and some telephone numbers have been redacted from the comments submitted 

via email.  Addresses, if included with the emailed comments, were not redacted. 

The County supplemented the record with a copy of its response of April 1, 2011 with the 

records provided, stating that personal emails and telephone numbers were redacted as permitted 

by Section 708(b)(6)(1). 

The Requester agreed to extend the Final Determination due date to May 11, 2011. 

LEGAL ANALYSIS 
 
The RTKL is “designed to promote access to official government information in order to 

prohibit secrets, scrutinize the actions of public officials and make public officials accountable 

for their actions.”   Bowling v. OOR, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010).  The OOR is 

authorized to hear appeals for all Commonwealth and local agencies.  See 65 P.S. § 67.503(a).  

An appeals officer is required “to review all information filed relating to the request.” 65 P.S.        

§ 67.1102(a)(2).   

The decision to hold a hearing or not hold a hearing is discretionary and non-appealable. 

 Id.  The law also states that an appeals officer may admit into evidence testimony, evidence and 

documents that the appeals officer believes to be reasonably probative and relevant to an issue in 
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dispute.  Id.  Here, neither party requested a hearing and the OOR has the requisite and necessary 

information before it to adjudicate the matter.   

The County is a local agency subject to the RTKL and required to disclose public 

records.  See 65 P.S. § 67.302.  Records in possession of a local agency are presumed public 

unless exempt under the RTKL or other law or protected by a privilege, judicial order or decree.  

See 65 P.S. § 67.305.   Upon receipt of a request, an agency is required to assess whether a 

record requested is in its possession, custody or control and respond within five business days to 

the requester.  65 P.S. § 67.901.  However, the County cannot provide records that do not exist.   

1.  A request cannot be continuing or recurring in nature 

The Requester sought comments submitted to the County on a continuing basis seeking 

to receive comments as they were submitted, even when submitted after February 1, 2011, the 

date of her Request.  A request is finite in time and need only be fulfilled with those records that 

exist as of the date the request is submitted to the agency.  See Scolforo v. Office of the 

Governor, OOR Dkt. AP 2011-0276, 2011 PA O.O.R.D. LEXIS 213; see also Schucht v. Office 

of the Budget, OOR Dkt. AP 2011-0056, 2011 PA O.O.R.D. LEXIS 81.  Therefore, the County 

is not required to disclose any comments received after the date of the Request. 

2. Source identifiers for public comments submitted on-line 

With regard to the redactions of commentators’ email addresses and telephone numbers, 

the Requester argues that the contact information for commentators are part of the “public 

comments” and thus by their nature “public.”  Specifically, the Requester argues that the 

comments cannot be explored via an interview when certain commentators’ contact information 

is redacted, putting a pall on the veracity of the comments.   
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There is no question that “public comments” are by their nature, public records and the 

entire content of the comments should be available for public review.  Only the identifiers of the 

source of the comments are at issue in this appeal.  The Requester asserts that Section 

708(b)(10)(iv) renders efforts designed to measure public opinion, like public comments, public 

as a matter of law.  Exceptions contained within the RTKL do not set forth the public nature of 

records other than as to the exception being asserted.  For example, had the County asserted the 

predecisional deliberative exception at (b)(10)(i), the defense that the comments are public based 

upon (iv) could arguably apply.  However, the exception to (b)(10) contained in subsection (iv) 

does not apply to other exceptions, such as the personal identification information exception in 

(b)(6)(i)(A).   The Requester asserted no other grounds for the public nature of personal email 

addresses and telephone numbers contained within online public comments.  Further, by its 

terms, subsection (vi) pertains only to the results of public opinion gathering, not to the source 

documents that may or may not contain personal identifiers.  

The Requester argues from a public policy perspective that email addresses and/or 

telephone numbers contained as part of public comments are public because the sender of the 

comments waived any expectation in the confidentiality of the information.  The exceptions 

contained within Section 708(b) are to be construed narrowly, in accordance with their terms.  

See Bowling, supra at 824. While the Requester’s arguments are compelling from a policy 

perspective, the OOR consistently holds that email addresses and telephone numbers are 

properly exempt under Section 708(b)(6) and has not recognized an exception for materials 

submitted to an agency as part of a public comment process.  Moreover, from review of the 

redacted records, a few of the commentators included addresses at which they could be reached, 

thus permitting the Requester to contact the source. 
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3. The County did not waive its grounds for redactions 

Having addressed whether the identifiers of those who submit public comments are 

“public” by virtue of being part of the public comment process, the OOR addresses the 

Requester’s waiver argument. The Requester urges the OOR to apply Signature v. Aston 

Township to bar the County from redacting any information on the comments because it failed to 

respond by the thirtieth day of its extension.  Signature has been consistently applied to bar an 

agency that has raised defenses in its timely denial from raising new ones on appeal because to 

do so would leave a requester without the requisite notice to address grounds for appeal.  In 

Signature, the Township denied the records under Section 704 based upon their electronic 

existence, and the requester addressed that ground in its appeal as required by Section 1101(a).  

The Commonwealth Court reasoned that Section 1102(a) of the RTKL “does not permit an 

agency that has given a specific reason for a denial to assert a different reason on appeal” and 

thus have two bites at the apple.  Signature, supra at 514.  The Court did not reach the question 

of whether an agency can submit new information upon appeal when the initial right-to-know 

request was deemed denied.  

In this case, the County timely responded initially, invoking a thirty-day extension due to 

bona fide staffing limitations, and advising that “[p]rivate information (i.e., phone number and e-

mail addresses) of the individual making the comments will need to be redacted.”  The County 

did not cite the supporting legal authority within the RTKL as required by Section 903(2) until it 

submitted the records, with redactions, to the Requester in April.  The Requester argues that the 

County’s failure to do so is fatal to its redactions, and that to permit redactions after the thirty-

day extension elapsed renders Section 903(2) a nullity. 
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The OOR agrees that Signature should not be construed to benefit the agencies that do 

not comply with their statutory duties by failing to respond to requests for records, as such a 

course would deprive requesters of the ability to meaningfully appeal.  Within the context of a 

deemed denial, an agency by definition cannot “give[] a specific reason for a denial” in its initial 

response because, when a request is deemed denied, the agency has not issued a response at all.  

See generally 65 P.S. § 67.901 (stating that a failure to respond constitutes a “deemed denial”); 

65 P.S. § 67.902(b)(2) (stating that requests may be deemed denied following an extension).   

Given the circumstances of this case, the OOR cannot agree that the County waived its 

exception asserted in its thirty-day extension notice.  In its initial notice, the County set forth 

reasons for its redactions, by stating emails and personal telephone numbers would be redacted 

as personal information.  The County did not alter those grounds on appeal, and the Requester 

thus had notice of the grounds despite the lack of a citation to (b)(6).  Because the Requester had 

notice and an opportunity to address the proposed redactions on appeal, and received the citation 

before the record closed, the OOR declines to extend Signature to the County’s “deemed denial.”  

The Requester challenges redaction of the emails and telephone numbers from 

individuals who submitted comments to the County because if the comments had been made in a 

public meeting, the commentators would have been required to identify themselves.  The 

Requester also makes a public policy argument that redaction of these identifiers makes it more 

difficult to contact those who made comments in order to assess their veracity.  On their face, 

however, personal emails and telephone numbers are expressly exempt under Section 

708(b)(6)(i)(A) as “personal identification information.”  From review of the redacted records 

supplied by the Requester, only email addresses and telephone numbers have been redacted, 

making factual substantiation unnecessary.    
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CONCLUSION 
 

 For the foregoing reasons, the appeal is denied and the County need not take further 

action.  This Final Determination is binding on all parties.  Within thirty (30) days of the mailing 

date of this Final Determination, any party may appeal to the Allegheny County Court of 

Common Pleas.  65 P.S. § 67.1302(a).  All parties must be served with notice of the appeal.  The 

OOR also shall be served notice and have an opportunity to respond according to court rules as 

per Section 1303. This Final Determination shall be posted on the website at: 

http://openrecords.state.pa.us.  

FINAL DETERMINATION ISSUED AND MAILED:   May 11, 2011 
 

 
_____________________ 
LUCINDA GLINN, ESQ. 
APPEALS OFFICER 
 
Sent to: Frederick Frank, Esq.; Timothy H. Johnson 
 

http://openrecords.state.pa.us/�

