




















 
 

FINAL DETERMINATION 
 
IN THE MATTER OF:   : 
      : 
WALLACE AND LEANNE STEARNS, : 
Complainant     : 
      :  
 v.                            : Docket No.:   AP 2010-0404 
      : 
BARKEYVILLE BOROUGH,  : 
Respondent        : 
 

INTRODUCTION 

Mr. and Mrs. Wallace Stearns (collectively the “Requester”) submitted a request 

pursuant to the Right to Know Law (the “RTKL”), 65 P.S. §67.101, et. seq, with 

Barkeyville Borough (the “Borough”) seeking correspondence from council members 

and council minutes.   The Borough granted access to the minutes, but denied the request 

for correspondence stating that the requested records did not exist.  The Requester filed a 

timely appeal with the Office of Open Records (the “OOR”).  

For the reasons set forth in this Final Determination, the appeal is granted and the 

Borough is required to take further action. 

FACTUAL BACKGROUND 
 

The Requester filed a request with the Borough on April 26, 2010 seeking the 

following: “All e-mails, faxes, hand written notes from – to Bill Coursen, Randy Martin, 

Guy Surrera, William Valdeselse” and council minutes from March through December 



2010.  (“Request”).  On April 27, 2010 the Borough granted access to the minutes, but 

denied the request for correspondence stating that the Requester had previously been 

advised that “there were no e-mails, faxes or handwritten notes.”  (“Denial”). On May 5, 

2010 the Requester appealed to the OOR asserting that they had been told that e-mails do 

exist and may be on personal computers.  The Requester addressed only the denial of the 

e-mails; therefore, the issue on appeal is limited to the request for e-mails and does not 

include the request for faxes or handwritten notes.  

On May 17, 2010 Raymond Bogaty, Esquire responded on behalf of the Borough 

stating that the Borough's computer “is not often used for correspondence and at least up 

to this point has not been the best functioning piece of equipment.”  The Borough 

provides the Affidavit of William Coursen, Borough Council President, who states, under 

penalty of perjury, as follows:  

1. “The e-mail records requested by [the Requester] do not exist in the 

possession, custody or control of the Borough...”  Affidavit, ¶ 3. 

2. “Additionally, in my capacity as Open Records Officer, I requested copies 

of e-mails that would fit within the [] request from individual members of Council.  I 

have received no response from Council members.”  Affidavit, ¶ 4.   

LEGAL ANALYSIS 
 

The OOR is authorized to hear appeals for all Commonwealth and local agencies. 

See 65 P.S. §67.503(a).  A record in the possession of a Commonwealth or local agency 

is presumed to be public unless it is exempt under the RTKL or other law or protected by 

a privilege, judicial order or decree.   See 65 P.S. § 67.305.    

The RTKL requires the agency open records officer to receive requests submitted 



to the agency and to “direct the requests to other appropriate persons within the agency.” 

65 P.S. § 67.502(b).  The OOR previously discussed Lukes et al. v. DPW, 2009 Pa. 

Commw. LEXIS 452 (June 3, 2009) and noted that “the Commonwealth Court 

recognized that physical possession of a record is not the litmus test of an agency 

performing its duties of disclosure, rather it is control.” See Mollick, OOR Dkt. AP 2009-

0438, p. 9. E-mails of an agency's governing individuals reflecting agency business are 

within the agency's control even if the e-mails are located on personal computers. Id. at 

pp. 8-10. In the instant matter, e-mails reflecting Council business that are in the 

possession of individual Council members and located on their personal computers are 

within the Borough's control.    

The Borough provided evidence that it directed the request to “other appropriate 

persons within the agency,” i.e. the individual members of Council. However, the fact 

that no response was received from those Council members is not sufficient evidence to 

find that no e-mails exist. Therefore, the Borough is required to retrieve existing 

responsive e-mails from individual members of Council, if any exist, and provide them to 

the Requester.   

CONCLUSION 

For the foregoing reasons, the Requester's appeal is granted and the Borough is 

required to retrieve existing responsive e-mails that are in the possession, custody or 

control of individual Council members and provide them to the Requester. This Final 

Determination is binding on the parties. Within thirty (30) days of the mailing date of this 

Determination, either party may appeal to the Venango County Court of Common Pleas.  

All parties must be served with notice of the appeal. The Office of Open Records also 



shall be served notice and have an opportunity to respond according to court rules. 65 P.S 

§67.1301.  The parties are further advised that a copy of this Final Determination will 

appear on the Office of Open Records website, http://openrecords.state.pa.us 
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________________________________________________ 
APPEALS OFFICER 
AUDREY BUGLIONE, ESQUIRE 
 
Sent to: 
Wallace and Leann Stearns, Raymond Bogaty, Esquire 
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