
1 
 

 
 

DETERMINATION UPON  

  
RECONSIDERATION  

IN THE MATTER OF    :  
:  

SARA GANIM and     : 
THE CENTRE DAILY TIMES,  :  
Complainant      :  

:  Docket No. AP 2010-0723  
v.       :   

:  
PENNSYLVANIA STATE POLICE,  :  
Respondent      :  
 

INTRODUCTION 
 

Sara Ganim, a reporter for The Centre Daily Times, (collectively the “Requester”) 

submitted a request to the Pennsylvania State Police (“PSP”) seeking various employment 

records pursuant to the Right-to-Know Law, 65 P.S. §§67.101 et seq., (“RTKL”).  PSP denied 

access under Section 708(b)(7) and (b)(17).  The Requester appealed to the Office of Open 

Records (“OOR”).  The OOR issued a final determination on September 3, 2010, partially 

granting and partially denying the appeal (the “Final Determination”), OOR Dkt. AP 2010-

0723. PSP filed a Petition for Reconsideration on September 20, 2010, asking the OOR to 

reconsider its Final Determination, alleging that the Final Determination contained errors of fact 

and law (the “Petition for Reconsideration”).  

Specifically, PSP requests that the OOR reverse its determination and deny the appeal in its 

entirety.  The OOR affirms in part and reverses in part its September 3, 2010 Final Determination.  
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FACTUAL BACKGROUND 

 On June 22, 2010, the Requester submitted a right-to-know request for the following: 

  (1) a 1992 letter of termination for Leigh A. Barrows;  

(2) a letter from the police commissioner re-instating Barrows;  

(3) the recommendation of Director of the Bureau [with regard to Barrows];  

(4) Barrows’ written appeal challenging her 1992 dismissal;  

(5) records of a BPR investigation from Clearfield County; and  

(6) to know whether Barrows was disciplined for allegedly damaging a state police 

vehicle (the “Request”).   

After invoking an extension, PSP timely denied the Request, stating that: certain records 

were previously determined to be non-public by the OOR in Ganim v. PSP, OOR Dkt. AP 2010-

0317, 2010 Pa. O.O.R.D. LEXIS 317 (“Ganim I”); responsive records are exempt as personnel 

records under 65 P.S. §67.708(b)(7); the exemption for noncriminal investigative records 

pursuant to 65 P.S. § 67.708(b)(17) applies “insofar as [the Request] can be construed to seek 

any information regarding ‘administrative action’ taken against Trooper Barrows”; and that Item 

6 of the Request sought answers to questions rather than records (“Denial”).   In support of the 

Denial, PSP supplied its prior denials dated December 21, 2009, which included all the “public 

portions” of Barrows’ personnel file, marked PSP/RTKL 0001-00088, and the Verification of 

Jay Leader substantiating the redactions of personal identification information and records listed 

as protected by (b)(7), and dated March 31, 2010, including the evidence submitted in Ganim I. 

 The Requester appealed.  The Requester provided additional documentation stating that 

Barrows was terminated in 1992, while the PSP provided a position statement and two affidavits 

in addition to those incorporated by its Denial: one from PSP Human Resource Analyst Michael 
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Stephens (“Stephens Affidavit”) and the other from PSP Deputy Open Records Officer Jay 

Leader (“Leader Affidavit”).  Stephens attested he is responsible for the official personnel files 

and assisted with the different requests submitted by Requester regarding Barrows.  He advised 

that in January 2010, 88 pages from Barrows’ personnel file were submitted to the Requester, 

and of the 111 page personnel file, the only responsive record is a single page letter regarding 

reinstatement signed by the PSP personnel director.  The Stephens Affidavit is limited to the 

“personnel file” dating back to 1990.  Leader attests that the recommendation of the director of 

the Bureau and her appeal challenging her [1992] dismissal are not within the possession custody 

or control of PSP.   The OOR issued the Final Determination based upon this evidence of record. 

 PSP sought reconsideration on September 20, 2010.  The OOR granted the Petition for 

Reconsideration on October 1st, and the Requester filed a response by October 15th.  PSP requested 

a hearing on the reconsideration, which the OOR denied.  PSP also requested to submit additional 

evidence, including an affidavit of Debra Facciola relating to “final action.”  The OOR did not 

consider supplemental evidence and renders this decision based upon the same evidence as was 

before the Appeals Officer who issued the Final Determination. 

LEGAL ANALYSIS 

 The RTKL is “designed to promote access to official government information in order to 

prohibit secrets, scrutinize the actions of public officials and make public officials accountable 

for their actions.”   Bowling v. OOR, 990 A.2d 813, 824 (Pa. Commw. 2010).  The OOR is 

authorized to hear appeals for all Commonwealth and local agencies.  See 65 P.S. § 67.503(a).  

An appeals officer is required “to review all information filed relating to the request.”  65 P.S. § 

67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an appeal.   
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The decision to hold a hearing or not hold a hearing is discretionary and non-appealable. 

 Id.  The law also states that an appeals officer may admit into evidence testimony, evidence and 

documents that the appeals officer believes to be reasonably probative and relevant to an issue in 

dispute.  Id.  Here, neither party requested a hearing before the original Appeals Officer, and 

based upon the record, the OOR has the necessary, requisite information and evidence before it 

to properly adjudicate the matter and reconsiders it based upon the initial record.   

The OOR has adopted the reconsideration provisions of Pennsylvania’s General Rules of 

Administrative Practice and Procedure, 1 Pa. Code § 35.241, and entertains the Petition for 

Reconsideration by this authority.  The OOR hereby upholds its determination to the extent it 

denied the appeal, and upheld PSP’s initial Denials. PSP asserted that Item 6 constitutes a 

question; the OOR agrees and incorporates by reference the analysis in the Final Determination, 

pp. 7-8 here.  Likewise, with regard to Item 5, previously adequately addressed in Ganim I and 

the Final Determination, the OOR incorporates its prior determinations by reference and upholds 

PSP’s denial of the BPR investigation records. 

PSP alleges that with regard to OOR’s grant of the appeal to Items 1 through 4, that the 

OOR committed error of fact and law.  The OOR granted reconsideration to assess whether any 

error was committed.  The OOR finds that as to Item 1, the Final Determination properly granted 

access and directed disclosure based upon Section 708(b)(7)(viii), and reconsiders its holdings as 

to the remainder based upon the evidence presented as follows. 
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1.  Item 1 is properly disclosed. 

Upon reconsideration, the OOR concludes that a letter of termination or dismissal 

constitutes “final action” of an agency, regardless of reinstatement because an action was taken 

and was “final” at that time.  The action to dismiss was “final,” much like the determination in 

this case was “final” but can be reconsidered and an agency retains the prerogative to change its 

decision without undermining the finality of its prior action. This construction is reasonable and 

in accordance with the Statutory Construction Act, 1 Pa. C.S. §§1501 et seq., and the principles 

embodied therein.  PSP’s construction of the term “final” renders it incapable of finality because 

if subject to change or reconsideration, no decision would be final and, with regard to discipline 

of employees, accessible to the public. 

The OOR upholds its ruling as to Item 1 issued as a matter of legal interpretation. 

2. Letter of re-instatement sought in Item 2.   

PSP argues that the letter of reinstatement is a record relating to discipline, demotion or 

discharge, and thus exempt.  An agency bears the burden of proving the applicability of any cited 

exemptions “by a preponderance of the evidence.”  65 P.S. § 67.708(a).  Preponderance of the 

evidence has been defined as “evidence which as a whole shows that the fact sought to be proved 

is more probable than not.” BLACK'S LAW DICTIONARY 1064 (8th ed.); see also Commonwealth 

v. Williams, 567 Pa. 272, 786 A.2d 961 (2001).  

There is no dispute that a letter signed by the personnel director regarding reinstatement 

existed within the personnel file.  [Stephens Affidavit.] There is no dispute among the parties 

that Barrows was the subject of discipline, dismissed, and then reinstated.  Stephens attested that 

no other record responsive to the Request exists in the personnel file.  PSP thus established that 
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the reinstatement letter thus is a record regarding discipline, demotion or discharge, and is 

exempt under Section 708(b)(7)(viii).   

Given the facts of record, the entirety of the personnel file was disclosed to the Requester 

previously, with the exception of 23 pages of the personnel file and redactions from 88 pages as 

those records were protected under Section 708(b)(7).  No additional facts are needed and 

Counsel made the legal argument demonstrating that the record at issue is protected. 

3. Letter of recommendation and of Barrows’ appeal. 

Items 3 and 4 of the Request seek a recommendation from the Director of the PSP’s 

Bureau of Training and Education referenced in the 1992 letter and Barrows’ written appeal of 

her dismissal.  The Leader Affidavit attests that no such written records exist in the possession or 

control of PSP, which is sufficient evidence of non-existence.  See Moore v. OOR, 992 A.2d 907, 

909 (Pa. Commw. 2010).   Thus, PSP met its burden of proof as to Items 3 and 4, and the OOR 

reverses its Final Determination as to these items. 
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CONCLUSION 

For the foregoing reasons, the September 3, 2010, Final Determination is affirmed in 

part and reversed in part and the PSP is required to provide responsive records to Item 1, i.e., 

the dismissal/discharge letter, within thirty (30) calendar days. The OOR upholds its Final 

Determination as to Items 5 and 6, and reverses it as to Items 2, 3 and 4, upholding PSP’s denial 

as to those records.  

This Final Determination is binding on all parties. Within thirty (30) days of the mailing 

date of this Final Determination, any party may appeal to the Commonwealth Court. 65 P.S. § 

67.1301(a). All parties must be served with notice of the appeal. The OOR also shall be served 

notice and have an opportunity to respond according to court rules as per Section 1303 of the 

RTKL. This Final Determination shall be placed on the OOR website at: 

http://openrecords.state.pa.us.

 

  

FINAL DETERMINATION ISSUED AND MAILED:  October 20, 2010 
 

 
_____________________ 
LUCINDA GLINN, ESQ. 
APPEALS OFFICER 
 
 
Sent to:  Sara Ganim for Centre Daily Times; R.H. Hawn, Esq. for PSP 

 

http://openrecords.state.pa.us/�
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 On June 22, 2010, the Request was filed seeking 1) a 1992 letter of termination 

for Leigh A. Barrows; 2) a letter from the police commissioner re-instating Barrows; 3) 

FINAL DETERMINATION  
 

IN THE MATTER OF    :  
:  

SARA GANIM and     : 
THE CENTRE DAILY TIMES,  :  
Complainant      :  

:  Docket No.: AP 2010-0723  
v.       :  

:  
PENNSYLVANIA STATE POLICE,  :  
Respondent      :  
 

INTRODUCTION 
 

Sara Ganim, a reporter for The Centre Daily Times, (collectively, the 

“Requester”) submitted a request (the “Request”) to the Pennsylvania State Police 

(“PSP”) seeking various employment records pursuant to the Right-to-Know Law, 65 

P.S. §§ 67.101 et seq., (“RTKL”). The PSP denied the Request, alleging that responsive 

records are exempt as personnel records and records related to a noncriminal 

investigation.  The Requester appealed to the Office of Open Records (“OOR”).  For the 

reasons set forth in this Final Determination, the appeal is granted in part and denied in 

part and the PSP is not required to take further action.  

FACTUAL BACKGROUND 
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“the recommendation of director of the bureau;” 4) Barrows’ written appeal challenging 

her dismissal; 5) records “of a BPR investigation from Clearfield County;” and 6) to 

know whether Barrows was disciplined for allegedly damaging a state police vehicle.  

Within five business days, the PSP invoked a thirty-day extension to respond to the 

Request.  On July 29, 2010, the PSP denied the Request, stating that 1) certain records 

were previously determined to be non-public by the OOR in Ganim v. PSP, OOR Dkt. 

AP 2010-0317, 2010 PA O.O.R.D. LEXIS 317; 2) responsive records are exempt as 

personnel records under 65 P.S. § 67.708(b)(7); 3) the exemption for noncriminal 

investigative records pursuant to 65 P.S. § 67.708(b)(17) applies; 4) item 6 of the Request 

sought answers to questions rather than records; and 5) certain records may be protected 

from public access under the Criminal History Record Information Act, 18 Pa.C.S. §§ 

9101-9183 (“CHRIA”).   

 The Requester appealed to the OOR on August 9, 2010.  The OOR invited both 

parties to supplement the record and both parties did so.  The Requester provided 

additional documentation stating that Barrows was terminated in 1992, while the PSP 

provided a position statement and two affidavits: one from PSP Human Resource Analyst 

Michael Stephens (“Stephens Affidavit”) and the other from PSP Deputy Open Records 

Officer Jay Leader (“Leader Affidavit”). 

LEGAL ANALYSIS 

 “The RTKL is “designed to promote access to official government information in 

order to prohibit secrets, scrutinize the actions of public officials and make public 

officials accountable for their actions.”   Bowling v. OOR, 990 A.2d 813, 824 (Pa. 

Commw. 2010).  The OOR is authorized to hear appeals for all Commonwealth and local 
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agencies.  See 65 P.S. § 67.503(a).  An appeals officer is required “to review all 

information filed relating to the request.”  65 P.S. § 67.1102(a)(2).  An appeals officer 

may conduct a hearing to resolve an appeal.  The decision to hold a hearing or not hold a 

hearing is discretionary and non-appealable.  Id.  The law also states that an appeals 

officer may admit into evidence testimony, evidence and documents that the appeals 

officer believes to be reasonably probative and relevant to an issue in dispute.  Id.  Here, 

neither party requested a hearing, the facts are undisputed, and the OOR has the 

necessary, requisite information and evidence before it to properly adjudicate the matter.   

The PSP is a Commonwealth agency required to disclose public records.  65 P.S. 

§ 67.301.  Records in possession of a Commonwealth agency are presumed public unless 

exempt under the RTKL or other law or protected by a privilege, judicial order or decree.  

See 65 P.S. § 67.305.   An agency bears the burden of proving the applicability of any 

cited exemptions.  See 65 P.S. § 67.708(b). 

Section 708 of the RTKL clearly places the burden of proof on the public body to 

demonstrate that a record is exempt. In pertinent part, Section 708(a) states: “(1) The 

burden of proving that a record of a Commonwealth agency or local agency is exempt 

from public access shall be on the Commonwealth agency or local agency receiving a 

request by a preponderance of the evidence.”  65 P.S. § 67.708(a).  Preponderance of the 

evidence has been defined as “evidence which as a whole shows that the fact sought to be 

proved is more probable than not.” BLACK'S LAW DICTIONARY 1064 (8th ed.); see also 

Commonwealth v. Williams, 567 Pa. 272, 786 A.2d 961 (2001).  

 As background, the 1992 letter of termination for Barrows and records “of a BPR 

investigation” were previously addressed by the OOR in Ganim v. PSP, OOR Dkt. AP 
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2010-0317, 2010 PA O.O.R.D. LEXIS 317.  In that decision, the OOR relied on a 

notarized affidavit from Mr. Leader affirming under penalty of perjury that the 

Requester’s previous request  

assumed facts (“the disciplinary act that resulted in Barrows being fired in 
1992”) that did not exist and referred to events (“the BPR investigation in 
2005 that resulted in ‘administrative action’ taken against her”) that had 
never occurred. On the other hand, the request could have been construed 
to encompass certain 1992 PSP disciplinary records and 2005 PSP 
noncriminal investigation records that were not publicly available under 
the RTKL. 

 
In that Final Determination, the OOR found that “the PSP sufficient evidence … that a 

disciplinary act resulting in termination and an investigation resulting in administrative 

action never occurred,” and held that the exemption under 65 P.S. § 67.708(b)(7) applied.  

In direct contradiction to the sworn affidavit provided by Mr. Leader, Requester, in the 

present appeal, provided a copy of a July 13, 1992 letter dismissing Barrows as a PSP 

cadet, as well as other documentation indicating that Barrows was terminated on that 

date.  Because the evidence provided by Requester in the present appeal establishes that 

Barrows was terminated by PSP in 1992, an evaluation as to whether any exemptions 

preclude public access applies will follow.   

1. The 1992 letter discharging Barrows  

After receiving the materials submitted by Requester, PSP acknowledges that the 

1992 letter “appears to reflect an employee termination,” but alleged that “it does not 

involve a final action resulting in discharge[] because it was superseded by a subsequent 

reinstatement of the employee.”1

                                                 
1 Inexplicably, the Stephens Affidavit affirmed under penalty of perjury that PSP did not possess anything 
“even remotely responsive” to, among other requested records, the 1992 letter within “the 111 pages 
comprising the personnel records maintained.”  In the event that PSP does not possess responsive records, 
it should have indicated as such in its initial denial letter.  See Signature Information Solutions, LLC v. 

  The OOR disagrees with the PSP’s argument.  The 
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RTKL provides that, while certain personnel records are exempt, this exemption “shall 

not apply to the final action of an agency that results in demotion or discharge.”  See 65 

P.S. § 67.708(b)(7)(viii).  Under the PSP’s logic, the letter terminating Barrows did not 

reflect a “final action” subject to public access because Barrows was ultimately 

reinstated.  In other words, the status of the letter as a “public record” under the RTKL 

changed due to the PSP’s subsequent reinstatement of Barrows.  The RTKL, however, 

places no such temporal limitation on defining what documents constitute “public 

records.”  See 65 P.S. § 67.102; see generally East Stroudsburg Univ. Found. v. Office of 

Open Records, 995 A.2d 496 (Pa. Commw. Ct. 2010) (holding that materials were 

“public records” based on content, rather than possession); SWB Yankees LLC v. 

Wintermantel, 2010 Pa. Commw. LEXIS 396 (same).   

The OOR holds that the 1992 letter terminating Barrows was improperly withheld 

by the PSP as exempt under 65 P.S. § 67.708(b)(7), and is a public record specifically 

excepted from the exemption pursuant to 65 P.S. § 67.708(b)(7)(viii).   

2. The police commissioner letter, recommendation and Barrows’ appeal 

Items 2, 3 and 4 of the Request seek a letter reinstating Barrows, a 

recommendation from the Director of the PSP’s Bureau of Training and Education 

referenced in the 1992 letter and Barrows’ written appeal of her dismissal.  The RTKL 

provides that certain specific records “relating to an agency employee” may be withheld 

as exempt under 65 P.S. § 67.708(b)(7).  Based on the underlying purpose of the RTKL, 

                                                                                                                                                 
Aston Twp., 995 A.2d 510, 514 (Pa. Cmwlth. Ct. 2010) (“It is not fair or just to a requester to allow an 
agency to alter the reason given for a denial after the requester has taken an appeal based on the stated 
reason”).  Even if this affidavit were considered, it does not address whether responsive records exist 
within the PSP’s “possession, custody or control” as required by 65 P.S. § 67.901.  For the same reasons, 
the OOR will not consider PSP’s newfound argument that the letter is also exempt under 65 P.S. § 
67.708(b)(17). 
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however, “exemptions from disclosure must be narrowly construed.”  See Bowling, 990 

A.2d at 824.   

In the present appeal, the PSP asserted a number of exemptions under 65 P.S. § 

67.708(b)(7) applied to the requested records, specifically 1) 65 P.S. § 67.708(b)(7)(ii) 

(exempting performance ratings and reviews); 2) 65 P.S. § 67.708(b)(7)(vi) (“[w]ritten 

criticisms of an employee”); 3) 65 P.S. § 67.708(b)(7)(vii) (“[g]rievance material”); and 

4) 65 P.S. § 67.708(b)(7)(viii) (“[i]nformation regarding discipline, demotion or 

discharge contained in a personnel file”).  Upon being asked to provide evidence in 

support of these exemptions by the OOR, the PSP affirmed in the Stephens Affidavit that 

the recommendation from the director involved “the reinstatement of Cadet Barrows,” 

but provided no additional factual or legal support for withholding either the police 

commission letter or the recommendation.   

As the OOR has previously acknowledged, subsections within 65 P.S. § 67.708(b) 

only apply to records specifically mentioned therein and do not protect a broad class of 

generic “personnel records.”  See Konias v. Dravosburg Borough, OOR Dkt. AP 2009-

1062, 2009 PA O.O.R.D. LEXIS 711.  In order for the exemption under 65 P.S. § 

67.708(b)(7)(viii) to apply, an agency must establish that 1) the record contains 

information that involves either “discipline, demotion or discharge” and 2) that the record 

is “contained in a personnel file.”   

Based on the brief description offered by the PSP, the recommendation, although 

contained within Barrows’ personnel file, involves the “reinstatement” of Barrows rather 

than “discipline, demotion or discharge,” and is therefore not exempt from public access 

under 65 P.S. § 67.708(b).  See generally Bowling, 990 A.2d at 824.  While item 4 of the 
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Request appears to facially involve information regarding Barrows’ discharge, the PSP 

failed to offer any evidence that such information is or would be contained within 

Barrows’ personnel file.     

PSP offered no evidentiary support for denying access to the police commissioner 

letter and failed to overcome the presumption that it is a “public record.”  See 65 P.S. § 

67.305; see also Witmer v. Shamokin Area School District, OOR Dkt. AP 2010-0109, PA 

O.O.R.D. LEXIS 145 (granting appeal based on the agency’s failure to meet its burden of 

proof).  As a result, items 2, 3 and 4 of the Request were improperly withheld as exempt 

under the RTKL.   

3. BPR investigation records 
 

The OOR previously determined that BPR investigation records are exempt in 

Ganim v. PSP, OOR Dkt. AP 2010-0317, 2010 PA O.O.R.D. LEXIS 317, the legal 

analysis of which is incorporated herein by reference.  Accordingly, the PSP properly 

withheld the BPR investigation records under 65 P.S. § 67.708(b)(17). 

4. Item 6 did not sufficiently seek records under the RTKL 

As the OOR has repeatedly held, a request must seek records, rather than answers 

to questions in order to comply with the requirements of 65 P.S. § 67.703.  See Meztli v. 

Slippery Rock Borough, OOR Dkt. AP 2009-1006, PA O.O.R.D. LEXIS 776; Shaner v. 

Dept. of Agric., OOR Dkt. AP 2009-0678, 2009 PA O.O.R.D. LEXIS 113; Weller v. 

PBPP, OOR Dkt. AP 2009-0242, 2009 PA O.O.R.D. LEXIS 52.  In the present case, the 

Request stated “I would like to know if Barrows had permanent action taken against her 

when she [allegedly] damaged a state police vehicle while running radar near a snow 
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bank at the Punxsutawney barracks, where she worked from 2001 to 2003.”  The OOR 

finds that item 6 of the Request did not seek records. 

 Finally, the OOR is mindful that an agency cannot produce records that do not 

exist within its “possession, custody or control” and, accordingly, is not ordering the 

creation of any records listed in the Request.  Absent an agency’s provision of a factual 

and/or legal basis for the denial of access, however, the OOR will order the disclosure of 

responsive records.  

CONCLUSION 

For the foregoing reasons, Requester’s appeal is granted in part and denied in 

part and the PSP is required to provide responsive records within thirty (30) calendar 

days. This Final Determination is binding on all parties. Within thirty (30) days of the 

mailing date of this Final Determination, any party may appeal to the Commonwealth 

Court. 65 P.S. § 67.1301(a). All parties must be served with notice of the appeal. The 

OOR also shall be served notice and have an opportunity to respond according to court 

rules as per Section 1303 of the RTKL. This Final Determination shall be placed on the 

OOR website at: http://openrecords.state.pa.us. 

  

FINAL DETERMINATION ISSUED AND MAILED: September 3, 2010  

 
_________________________  
APPEALS OFFICER  
J. CHADWICK SCHNEE, ESQ.  
 
 
 
Sent to: Sara Ganim; R.H. Hawn, Esq. 
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